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SIR JOHN BARNARD BYLES. 


IR JOHN BARNARD BYLES was 

born at Stowmarket, in the county of 
Suffolk, England, in 1801. He was the 
eldest son of Mr. John Byles of that place. 
He was called to the bar, at the Inner 
Temple, in 1831, after many years of pre- 
paration, and at once attained a prominent 
place in the profession. In 1857 he was 
made a queen’s serjeant, and in 1858 was 
raised to the bench. On attaining the bench 
he was knighted, and upon leaving it in 1873 
he was made a privy councillor. He died 
February 3, 1884. 

The career of Sir John Byles was that of 
a most successful advocate at the bar, and 
a very learned lawyer as barrister and judge 
in one branch of legal study. ‘ Byles on 
Bills” for accuracy and clearness is among 
the best law-books in the English language. 
Lawyers and judges have for years turned 
to it for information with absolute confi- 
dence. It is not too much to say that with- 
out it the codification of the law of bills of 
exchange would have been impossible. Sir 
John Byles took an interest in this book up 
to within a very few weeks of his death. 

A question whether its copyright had not 
been infringed was referred to him to de- 
cide whether any and what proceedings 
should be taken. We believe the matter 
was amicably arranged, but the incident is 
curious as showing that one of his last acts 
was in vindication of the book, which in the 
future will be his chief title to fame. Sir 
John was thirty years of age before he was 
called to the bar, and up to that time, he 
had been in business. His business expe- 
riences, perhaps, suggested to him the pro- 





duction of a book on one of the most 
important branches of commercial law. The 
success of the book still further determined 
the bent of his legal studies and practice. 
He became a good commercial lawyer, but 
he never gained any great reputation in 
other branches of the law. His mind wanted 
that breadth and clear-sightedness which are 
essential to the intellectual equipment of a 
great lawyer, who is to lay down proposi- 
tions of universal application. He will 
never take the place filled by James, Willes, 
or Jessel, but will always be known as Byles 
on Bills, a result to which the “artful aid” 
of alliteration conduces. 

Many are the stories told of Sir John 
Byles when at the bar and on the bench. 
His horse figures in several of them. When 
he was at the bar he had a horse, or rather 
a pony, which used to arrive at King’s 
Bench Walk every afternoon at three 
o'clock. Whatever his engagements, Mr. 
Byles would manage by hook or by crook 
to take a ride, generally to Regent’s Park 
and back, on this animal, the sorry ap- 
pearance of which was the amusement of 
the Temple. This horse it is said, was 
sometimes called “ Bills” to give opportunity 
for the combination ‘There goes Byles on 
Bills,” but if tradition is to be believed, this 
was not the name by which its’ master 
knew it. He, or he and his clerk between 
them, called the horse ‘ Business”: and 
when a too curious client asked where the 
serjeant was, the clerk answered with a 
clear conscience that he was “ out on Busi- 
ness.” When on the bench, Mr. Justice 
Byles’ taste in horse-flesh does not seem to 
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have improved. It is related of him that 
in an argument upon section seventeen of 
the statutes of frauds he put to the counsel 
arguing a case, by way ofillustration: “Sup- 
pose, Mr. So-and-So,” he said, ‘that I were 
to agree to sell you my horse, do you mean 
to say that I could not recover the price un- 
The illustration was so 
pointed that there was no way out of it, but 


less,” and so on. 
to say, ‘‘ My lord, the section applies only to 
things of the value of 410,” a retort which 
all who had ever seen the horse thoroughly 
appreciated. 

Instances of his astuteness in advocacy 
His mode of winning cases 
was not by carrying juries with him by a 


were numerous. 


storm of eloquence, or cross-examining wit- 
nesses out of court, but by discovering the 
weak point in his adversary’s case and trip- 
ping him up, or by the nice conduct of such 
resources as his own case possessed. On 
one occasion he was retained for the defend- 
ant with Mr., afterwards Mr. Justice, Willes, 
whom he led at the bar, but who was after- 
wards his senior in the Court of Common 
Pleas, in a case of some complication tried 
before Chief Justice Jervis. 
the day (Saturday) Mr. Byles submitted 
that there was no case, and the judge rose 
to give his decision the next week. In the 
interval Willes asked Byles why he did not 
take a particular point which both had 
agreed in consultation to be fatal to the 
plaintiff’s case. 
justice,” said Byles, “I led up to it, and 
walked round it, so that he cannot miss it, 
but if I had taken it, he would have decided 
And so it proved, 
for on Monday morning the chief justice 
gave an elaborate judgment overruling all 
the points taken, but nonsuiting the plain- 
tiff on a ground which, he said, he was 
astonished to find, had not been taken by 
either of the very learned counsel for the 


against us at once.” 


defendant, but which, in his opinion was 
conclusive. 
In another case Byles was for the plain- 


At the end of | 


“T left that to the chief | 


| 
| 
| 


tiff, and Edwin James for the defendant, in 
an action on a bond tried before Chief Jus- 
tice Tindal. Byles was a long time in open- 
ing his case and examining his witnesses, 
until the chief justice became restless. Still 
more restless was Edwin James, who wanted 
to go elsewhere. Byles, seeing his impa- 
tience, whispered to him. ‘ Give me judg- 
ment for the principal, and I will let you off 
the interest.” Accordingly a verdict was 
taken for the plaintiff for the amount of the 
bond without interest. Afterwards Edwin 
James asked Byles why he had foregone the 
interest. ‘‘ You need only have put in the 
bond,” said he, ‘‘ and you would have had 
both.” ‘That was just the difficulty,” said 
Byles, ‘‘the bond was not in court.” In 
those days adjournments were not so easily 
granted as now, and in any case the costs of 
the day would have exceeded the interest. 
Upon one occasion when defending an im- 
portant action, he asked the judge to exclude 
from the court all the witnesses for the plain- 
tiff, except the one in the box. Observing 
that the plaintiff’s solicitor, whose name was 
Fry, was moving in and out of court, and 
suspecting him of posting the witnesses he 
began his cross-examination of one of them 
as follows: ‘‘ Well, my man, I suppose you 
have been well Fryed outside?” To which 
the witness quickly replied; ‘No, sir! and 
I don’t intend to be Byled inside, either.” 

A reputation for successes like these made 
Byles a formidable adversary. On one oc- 
casion at Norwich he had for an opponent a 
counsel whose strong point was advocacy 
rather than law. Byles, who was for the 
defendant, went into court before the judge 
sat, and, in the presence of his opponent, he 
called to his clerk, ‘‘ What time does the 
mid-day train leave for London?” “ Half- 
past twelve, sir.” ‘ Then, mind you have 
everything ready, and meet me in good 
time, at my lodgings.” ‘But, serjeant,” 
said the plaintiff’s counsel, “this is a long 
case, it will last at least all day.” “A long 


case!” said Byles: ‘ it will not last long; 
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you are going to be non-suited.” The ad- 
vocate, who stood much in awe of his op- 
ponent’s legal skill and knowledge spoke 
to his client. The result was that the case 
was settled for a moderate sum, and Mr. 
Byles caught his train. 

Mr. Justice Byles was a strong Tory, and 
he had a horror of judicature acts, the 
fusion of law and equity, and other modern 
innovations which were floating in the air in 
1873. He declared that he would not re- 
main on the bench an hour longer than his 
fifteen years. On the first day of Hilary 
term, 1858, he took his seat on the bench of 
the court of common pleas, and the first day 
of Hilary, 1873, his resignation arrived. 

The moment inconvenient for the 
appointment of a new judge, but the judge 
could not resign before, and he would not 
wait a moment. Of his career on the bench 
it is enough to say that he was acute, cour- 
teous, and upright, as he was kindly in _pri- 
vate life. 
many great decisions, but he took part in 
the case of Chorlton 7. Lings, 38 Law J. 
Rep., C. P. 25, in which it was decided that 


was 


His name is not connected with 


women did not obtain Parliamentary votes 
by the representation of the People Act, 
1867, in virtue of the new franchise con- 
ferred on “every man.” His judgment is 
an example of his rather quaint and old- 
“No doubt,” 
says, “‘ the word ‘ man’ ina scientific treatise 


fashioned judicial style. he 
on zoology or fossil organic remains would 
include men, women, and children as con- 
stituting the highest order of vertebrate ani- 
It 


genéral sense in philosophical or religious 


mals. is also used in an abstract and 


disquisitions. But in almost every other 
connection the word “‘ man” 
tradistinction to “woman”... Women for 
centuries 


is used in con- 


have always been considered 
legally incapable of voting for members of 
Parliament, as much so as of being them- 
In ad- 
dition to all which, we have the unanimous 
decision of the Scotch judges. And I trust 


their unanimous decision and our unanimous 


selves elected to serve as members. 


decision will forever exorcise and lay this 
ghost of a doubt, which ought never to 
have made its appearance! 





FASHIONS IN THE LAW. 


By Seymour D. THOmpson. 


HAT is roughly termed “ the law ” is 

a matter of fashion almost as much as 
a man’s hat or a woman’s bonnet. Fashions 
change in law, as in every other human 
thing. Legal ideas, like other ideas, are 
discarded by common consent, often to be 
revived according to the exigencies of jus- 
tice. It may happen that some powerful, 
ingenious, or learned lawyer of large repu- 
tation finds it necessary to revive, for the 
purpose of justice in a particular case, a 
discarded legal idea; and then it blossoms 
out and has a new run of popularity, so to 
speak. 





The 


fashions or ‘“ rages” 


same human tendency develops 
in particular kinds of 
medicine, just as in particular kinds of legal 
doctrine. If medicine is a science, considered 
as a body or collection of learning, its prac- 
tice does not appear to be much of a science 
to the druggist who, behind his glass case, 
Go and sit 
down on his stool some evening when no- 
body is in his shop, and get him to talking 
to you confidentially, and note the revela- 
tions which he will make. Some doctor 
from the country writes to a medical jour- 
nal, “I had such and such a case [describ- 





compounds the prescriptions. 
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ing the symptoms], and I administered 
cocaine in such and such doses, with the 


following remarkably favorable results.” 
Immediately nearly every doctor in town 


that has a case bearing any considerable 
resemblance to the case thus described, pre- 
scribes cocaine in the same doses, on the 
strength of this single ‘ authority,” and all 
this crystallizes under the eye of the drug- 
gist who compounds the various prescrip- 


tions. 

Not many years ago the British govern- 
ment — I state this from general recollec- 
tion -—— conceived the idea of cultivating the 


cinchona tree in India, with the view of 
manufacturing cheaper quinine for use in 
the British army in that hot and malarial 
country. They took from their native 
homes in South America some cinchona 
trees, and replanted them upon the hills of 
the island of Ceylon. The trees grew and 
developed; their bark was stripped and 
manufactured into what was supposed to be 
sulphate of quinine; but when the manu- 
facturing had completed their 
manipulations, it was found that it was not 
exactly sulphate of quinine. It was a dif- 
ferent alkali of the cinchona principle, and 
they called it cinchonidia. Now, it would 
never do for the British medical staff to 
admit they had been mistaken; so orders 
were sent out from the war office in London 


chemists 


to all the army surgeons to experiment in 
the hospitals with this new form of extract 
of the cinchona bark. These orders were 
tantamount to commands to make favorable 
reports where possible; and many surgeons, 
anxious to earn the pleasure, or, at least, 
not to incur the displeasure, of their official 
superiors in London, made favorable reports. 
These reports were collated and published, 
and, of course, a favorable impression as to 
the merits of this new extract of the cin- 
chona bark soon took possession of the 
whole medical world. The result was that 
cinchonidia was a great ‘‘rage” for a time, 
and took the place-of quinine. Nearly all 





the doctors prescribed it. The British sur- 
geons had discovered that it possessed all 
the beneficial qualities of quinine without 
producing any of its evil effects, and Ameri- 
can doctors continued to utter this twaddle 
until the use of the drug died to a great 
degree. It was found, and candor was 
obliged to confess it at last, that it was 
merely a weak form of quinine so far as its 
physical effects were concerned, and that, 
if the patient took a dose large enough, it 
would produce, in many cases, the usual ill- 
effects of quinine, including the buzzing in 
the ears. 

Antipyrine had a similar “ rage” until its 
evil after-effects were discovered. Cocaine, 
a few years ago, was “all the rage,” and 
they prescribed it for nearly everything, and, 
like opium and hasheesh, it produced such 
happy temporary effects on overwrought ner- 
vous constitutions, that many of the doctors 
began to take it, and thereby to ruin them- 
selves. 

Many eminent judges can be named that 
have had that most valuable of all early 
training, the training of a boy on a farm. 
They can recall the case of a flock of sev- 
eral hundred sheep breaking into a field 
almost ex The day is warm and 
sultry ; the sheep feel the effects of the heat. 
They trot along in an indifferent sort of a 
way behind some old bell-wether or other 
self-constituted leader, hugging the shady 
side ‘“‘stake-and-ridered” fence as 
closely as they can. Suddenly the bell- 
wether discovers a rotten rail in the fence. 
He plunges through it with a short “ blat”’; 
instantly the whole herd follow him, and 
with such a vehement rush as to carry off 
on their backs all the superincumbent rails, 
whereby a whole length of fence is torn 
down, and the whole herd are instantly rev- 
elling in a rich clover-field. It is often the 
same way with judicial work. Some old judi- 
cial bell-wether determines that the court 
shall take a new departure. He gives the 
judicial ‘ blat,” and dives through the hole in 


’ 


Masse. 


of a 
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the fence, and the whole judicial herd follow 
him, carrying the fence in with them on their 
backs. That is one way in which law is 
made. That is one way in which it grows. 
That is one way in which the “ wisdom of 
ages” is founded and built up. A great 
German poet, according to one translation, 
said: — 
‘«‘ Laws, like inherited disease, descend, 
And slyly wind their way from age to age.” 


They do not always “ slyly wind their way,” 
but in some cases the entire judicial herd 
take a stampede in one direction, like a herd 
of frightened Texas steers, and proceed with 
such violence as to carry everything before 
them for the time. Legislation cannot keep 
up with them. The legislatures, that hold 
only biennial sessions of a few months, have 
not the time to undo the mischief which they 
commit, being always in session and always 
at work. They, on the other hand, in their 
work of superintending legislation, under 
the new doctrine of “judicial supremacy,” 
have not the time, though Constantly at 
work, to undo the mischief which the leg- 
islatures commit in their short biennial ses- 
sions. 

The decision of the Supreme Court of the 
United States in Marbury v. Madison,} 
holding that where a judicial court is called 
upon to enforce a statute which has been 
enacted in disregard of a provision of the 
Constitution, the statute must give way and 
the Constitution must be sustained, was 
undeniably logical; since the judges were, 
by the very terms of their oaths of office, 
bound to support the Constitution, and were 
not sworn to support acts of the legislature. 
But it cannot escape attention that the power 
to declare a statute void as being unconsti- 
tional, had never been in express terms con- 
ferred upon a judiciary. The exercise of it 
gave the judicial branch of the government 
a superintending control over the legislative 
branch, and thereupon the legislative branch 


11 Cranch (U. S.) 137. 





ceased to be codrdinate with the judicial 
branch: the one was dominant, the other 
servient. It is not to be wondered that this 
new doctrine was not accepted without a 
struggle. The appointed judges of England 
had never done anything for liberty. The 
growth of liberty, both in England and in 
the American Colonies, had taken root in the 
breasts of the people, and had been voiced 
in their free legislative assemblies. Never- 
theless, the new doctrine took a foothold 
and became a fashion. Through the care- 
less indifference of the people and. their 
habit of electing incompetent and corrupt 
persons to their legislatures, and of endeav- 
oring to curtail the mischief which the per- 
sons so elected might accomplish, by limit- 
ing their sessions to brief periods, the 
legislative power has sunk entirely beneath 
the judicial power. Incompetent and cor- 
rupt legislators, holding brief and hurried 
sessions, working under a sense of irrespon- 
sibility, growing out of the feeling that if 
their acts are unconstitutional, the courts will 
so decide, — do immense mischief and keep 
business men in a constant state of terror. 
The judicial courts, sitting all the time save 
a short summer vacation, have enough to do 
to uncreate the mischief which these turbu- 
lent popular bodies have created. The old 
doctrine was that acts of legislation would 
not be set aside unless they clearly appeared 
to be opposed to the Constitution. This 
doctrine is still professed; but exactly the 
contrary doctrine obtains in practice. The 
practice now obtains of setting aside solemn 
acts of legislation, in flippant judicial opin- 
ions, and on the most trivial grounds. The 
popular mind has become so accustomed to 
it, that in many of the States of the Union, 
an act of the legislature is regarded as ‘“ no 
good,” until it has been “tested” in the 
courts. This seems to be one of the ‘ fash- 
ions in the law” which, as the doctors say, 
“ persists.” Acts of sovereign legislation 
have sunk to the grade of corporate by-laws, 
and are constantly set aside because, in the 
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opinion of the judge, they are unreasonable.! 
This unreasonableness being often a ques- 
tion of fact, one court has advanced to the 
length of holding that it is competent for 
.a judicial court to investigate the facts upon 
which the legislature acted in order to de- 
termine whether those facts justified its 
action; and thus we have the spectacle of 
the propriety of an act of the legislature 
being tried as a question of fact by a chan- 
cellor, or by a jury, according to the form 
of action.” 

The growth and subsequent decline of 
the doctrine of the Dartmouth College Dect- 
sion® furnish another striking illustration of 
‘fashions in the law.” The way had been 
paved for that decision in the collusive case 
of Fletcher v. Peck,* where it was held that 
the provision of the Federal Constitution 
that no State shall pass any law impairing 
the obligation of contracts, applies to con- 
tracts founded in public acts of legislation ; 
in other words, to grants made by the legis- 
lature of a State. 
sion of that doctrine by the court to hold, 
as it did in the Dartmouth College case, 
that it embraced grants of corporate fran- 


It was merely an exten- 


chises made by a Stateor other public au- 
thority. The court held that the principle 
protected the charters of eleemosynary cor- 
porations, but did not extend so far as to 
place the civil institution of the State beyond 
the control of the State itself, —in other 
words, did not extend to strictly public 
rights and consequently to strictly public 
The doctrine at once became 
It had behind it not only the 


corporations. 
fashionable. 

institutions of learning of the country, but 
generally the educated, the wealthy, and the 


powerful classes. It grew and spread like 


1 Reagan v. Farmers’ Loan etc. Co., 154 U. S. 362, 
399; St. Louis etc. R. Co., Gill, 156 U. S. 649, 663, 666; 
Smyth v. Ames, 169 U.S. 466, 523, 526. 

2 Priewe v. Wisconsin State Land &c. Co., 93 Wis. 534. 

3 Dartmouth College 7. Woodward, 4 Wheat. (U. S.), 
518. 

+ 6 Cranch, U. S. 518. 


! 











a prairie fire. Such extensions of it were 
made that the States lost control of their 
educational institutions, although created by 
their acts of legislation and endowed with 
public property or with money raised by 
taxation ;! municipal corporations, created 
by the State for governmental purposes, ac- 
quired rights which the State could not con- 
trol,— on the theory that-a municipal cor- 
poration has a dual character of a public 
and a private corporation, and that rights 
acquired in its character of a private cor- 
poration are invested with the security of 


1 The extent to which this “fashion in the law” pro- 
ceeded, may be gathered from the following among other 
cases: — Vincennes Univ. v. Indiana, 14 How. (U.S.) 
268, 276; Board of Education v. Bakewell, 122 Ill. 339, 
344-345 (Normal University of Illinois a private corpora- 
tion); Washington Home v. Chicago, 157 Ill. 414, 423 
(Washington Home Association of Chicago a private cor- 
poration); Edwards v. Jagers, 19 Ind. 407, 413 (‘ County 
Seminaries ” in Indiana private corporations, and not sub- 
ject to be sold under a State law, and purchaser got no 
title); Kellum z. State, 66 Ind. 588, 597 (vested right of 
Vincennes University to maintain a lottery); State v. Carr, 
111 Ind. 335, 337 (holding that the State University of 
Indiana is a private eleemosynary corporation); Louisville 
v. University of Louisville, 15 B. Monr. (Ky.) 642, 669 
(holding that the University of Louisville was a private 
corporation, although a part of its funds were granted by 
the city or local public); Graded School District v. 
Bracken Academy, 95 Ky. 436, 443; Montpelier Academy 
v. George, 14 La. 395, 409; Trustees v. Bradbury, 11 Me. 
118, 122, 124, 126; s. c. 26 Am. Dec. 515, 516, 517, 518, 
519, 520 (holding that a public school, endowed by public 
lands, became a private corporation, and escaped the con- 
trol of the State, because it had been placed in the hands 
of a board of incorporated trustees); Regents v. Williams, 
9 Gill & J. (Md.) 365, 401; s. c. 31 Am. Dec. 72, 90, 92 
(holding that the “Regents of the University of Mary- 
land” were a private corporation); St. John’s College v. 
State, 15 Md. 330, 374; Sheriff v. Lowndes, 16 Md. 357, 
376; Cary Library v. Bliss, 151 Mass. 364, 378 (Free Pub- 
lic Library a private corporation); Williams v. Williams, 
8 N. Y. 525, 533; Chegaray v. New York, 13 N. Y. 220, 
229 (defining the word “seminary”’); Ohio ~. Neff, 52 Oh. 
St. 375, 404, 405; Liggett v. Ladd, 17 Ore. 89, 99-100 
(making the concession that if the State were to endow a 
college out of a trust fund belonging to the State, the 
State would thereby acquire no authority to interfere with 
the charter of the college); Brown v. Hummel, 6 Pa. St. 
86, 93; s. c. 47 Am. Dec. 431, 436; Grammar School v. 
Burt, 11 Vt. 632, 641; Franklin County Grammar School 
v. Bailey, 62 Vt. 467, 476, 477 (a grammar school endowed 
by public funds a private corporation). Compare Hale v. 
Everett (alias Everlasting) 53 N. H. 9-276, and Fuller v. 
Plainfield Academic School, 6 Conn. 532, 545. 
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other private rights;! even counties, which 
are mere political subdivisions of a State, 
created for local governmental purposes, ac- 
quired rights above the control of the sove- 
reign which had created them.” __In the face 
of modern progress and activity, municipal 
institutions thus stood still, incrusted and 
congealed, and covered with the mold and 
fungus of antiquity. 

But worse than all, the sovereign power 
of taxation — the very right and power of 
the State to exist, surrendered to private 
corporations through the bribery and cor- 
ruption of the temporary tenants of legisla- 
tive power—was lost to the State forever 
and placed utterly beyond recall. Finally 
the people, not the lawyers, took alarm, 
and the mutterings of discontent became so 
loud that a corrective of the Dartmouth 
College decision was sought for and found 
in a new doctrine, that of the police power, 
which loomed up on the horizon and “ like 
a comet blazed.” It was a most conveni- 
ent doctrine; for, from its nature, it could 


not be defined or accurately- measured, but 


it rested in the judicial process of inclu- 
sion and exclusion. It could be appealed 

1 Grogan v. San Francisco, 18 Cal. 590, 613; People 
v. Hurlbut, 24 Mich. 44, 104; s.c.9 Am. Rep. 103, 112; 
State v. Foley, 30 Minn. 350, 357; Re Malone’s Estate, 
21 S. Car. 435, 449 (holding that a legislative grant of es- 
cheated property of the city of Charleston for the benefit 
of its orphan house, cannot be resumed by the State, even 
by a constitutional ordinance); Brownville v. Basse, 36 
Tex. 461, 501 (holding thata grant of land by the State to 
a municipal corporation created by it could not be repealed) ; 
Milwaukee Town v. Milwaukee City, 12 Wis. 93, 103, 105, 
108 (holding that the legislature cannot annex a portion of 
the land of one town to another); White v. Fuller, 38 Vt. 
193; Montpelier v. East Montpelier, 29 Vt. 12, 19; s.c. 
67 Am. Dec. 748, 751; Montpelier 7. East Montpelier, 27 
Vt. 704, 710; Woodfork v. Union Bank, 3 Coldw. (Tenn. ) 
488, 499; Pearson v. State, 56 Ark. 148, 152; s.c. 35 Am. 
St. Rep. 91, 92, 93; Louisville v. University of Louisville, 
15 B. Monr. (Ky.) 642, 674. See also Terrett v. Taylor, 
g Cranch U. S. 43, 52. Read the dissenting opinions of 
Buskirk and Petitt, JJ., in Lucas v. Tippecanoe, 40 Ind. 
524, 525. 

2 State 7. Foley, 30 Minn. 350; Richland County v. 
Lawrence County, 12 Ill. 1; Milan County v. Bateman, 54 
Tex. 153; Galveston County v. Tankersley, 39 Tex. 651, 
657. 


| 





to to the end of suppressing the doc- 
trine of the Dartmouth College case where 
the judge might think the suppression of 
that doctrine necessary to the purposes of 
justice; and in its turn could be minimized 
or suppressed whenever the judge might 
think otherwise. The use of it enabled a 
State to repeal a lottery franchise which it 
had granted;!a franchise to render, at a 
particular place the carcasses of dead ani- 
mals could be vacated whenever the stench 
became too strong;? any other franchise 
granted by the State could be resumed in 
the exercise ofits power of eminent domain ;* 
but the sovereign power of taxation, once 
wheedled out of the representatives of the 
people, was gone throughout the endless 
cycles of eternity ; — decisions of the same 
court, which taken together, might 
the laughter of the 


move 
gods. In short, the 
new doctrine of the police power was a 
doctrine which, like a pair of breeches or a 
politician’s conscience, could be held up or 
let down for any convenient purpose. And 
so it is that our venerable friend, the Dart- 
mouth College decision, has gone out of 
fashion. 
willserve to revive or to rehabilitate it, 
though there will be a great cackle among 
the attorneys of the corporations and mono- 
polistic trusts to that end. 
this, — 


Not even “ John Marshall’s day” 


In spite of all 


‘¢Its shadow fades away into Destruction’s mass, 
Which gathers shadow, substance, life, and all 
That we inherit, in its mortal shroud.” 

The so-called doctrine of w/tra vires was 

a ‘fashion in the law,” and had a great run 
for a time. 
lish courts at a time when nearly every 
judge was a stockholder in some railroad 
company, and when, although the company 
in which he was a stockholder may not 
have been a party to a particular case, yet 


It blossomed out in the Eng- 


1 Douglas v. Kentucky, 168 U.S. 488, 500; Stone vz. 
Mississippi, 101 U. S. $14, 820. 

2 Fertilizing Co. v. Hyde Park, 97 U.S. 659. 

3Greenwood v. Freight Co. 105 U.S. 13, 22. 
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he was interested personally in the principle 
declared, and was really sitting as a judge 
in his own case. This doctrine took such 
an extravagant form that the rights of the 
absent stockholder were set up and _ vindi- 
cated by his representative the judge, in 
had_ waived 

his 


cases where the stockholder 

those rights himself, through 
the directors, and otherwise, and in 
where to set them up was simply to sanc- 
tion fraud and strike down the rights of in- 
nocent third parties dealing with companies 
on the faith of fraudulent representations, 
expressed or implied, by their directors as 
The doctrine 
of w/tra vires was in turn almost tomahawked 


agents 
cases 


to the extent of their powers. 
and destroyed by the doctrine of estoppel, — 
a doctrine which is so large and copious 
that it can be trotted out on almost any oc- 
casion either to prevent or to confirm a 
On this doctrine of w/tra vires the 
judicial pendulum has oscillated so frequently 


fraud. 


that no lawyer under heaven, no matter how 
much he has studied the English and Amer- 
ican law of private corpurations, can state 
with any confidence what that doctrine is, or 
what any court will hold concerning it in its 
next decision. 

Twenty-five years ago it was ‘‘all the 
rage” for the Federal courts to open their 
doors to a single stockholder; and it is still 
the rage among the little Federal judges 
whenever they wish to seize, under the pre- 
tence of a diverse state citizenship, the juris- 


diction of protecting, 


by their injunctions, 
the proprietors of coal mines, street rail- 
roads, etc., from their striking employés: 
a jurisdiction which belongs exclusively to 
the States in the execution of their ordinary 
criminal laws. Under this doctrine, as it 
first blossomed out, any irresponsible person 
could have five shares of the capital stock 
of a great railway company transferred to 
him, and could then come into court and 
bring and maintain a collusive suit in equity 
to foreclose a railway mortgage, in which 
the property would be taken into the custody 


| of the court by a receiver, and operated for 





years, suspending the right of trial by jury 
in all cases of damage growing out of its 
operation, and, in general, substituting the 
report of a master in chancery and the mere 
discretion of a single judge for those regular 
processes which had hitherto passed under 
the designation of ‘‘ the law of the land.” 
Nay, more: the Federal judges under- 
took to superintend the departmental officers 
of state governments in the valuation of 
railway property for taxation; and the spec- 
tacle was presented of the work of a State 
Board of Equalization revised by a Master in 
Chancery of the United States Circuit Court. 
Then came the case of Hawes v. Oakland,! 
in which it was decided that a single stogk- 
holder could not come into court and file a 
bill in equity to redress grievances which, in 
the ordinary course of procedure, are prop- 
erly redressed in an action by the corpora- 
tion itself, without alleging and proving that 
officers 
their trust, and that the stockholder had ex- 


its were committing breaches of 
hausted all his remedies within the corpora- 
tion in endeavoring to induce them to be- 
That doc- 
trine, for a time, became “the rage,” and 
State court echoed it, and some of 
them are still echoing it. But it was found 
that it went too far for all cases. 
injustice of turning 


have themselves in their offices. 
every 


The gross 
a stockholder out of 
court because he had not presented a _ peti- 
tion to a board of directors, which consisted 
merely of a conspiracy of knaves engaged 
in wrecking the corporation, asking them to 
bring an action against themselves, soon 
became apparent, and several courts have 
got back to the principle that there is no 
sense in requiring a stockholder to make a 
showing that he has endeavored to induce 
the official knaves in control of the corpora- 
tion to sue themselves to remedy their own 
knavery, in order that he may maintain an 
action in equity to set that knavery at rights.” 

1 104 U.S. 450, 460. 

24 Thomp. Corp. $ 4504. 














Another striking illustration of fashions 
in the law is found in what is called “‘ govern- 
ment by injunction.” This is, for the most 
part, though not always, government by the 
Federal courts by the process of injunction, 
government by a non-elective judiciary, pro- 
ceeding by methods wholly independent of 
State common law or State legislation — for 
the Federal courts when sitting in equity are 
totally independent of State control, — dis- 
placing the regular criminal process of the 
States, the remedy for public wrongs by in- 
dictment or information and by trial by jury, 
together with the constitutional guaranties 
which attend that mode of trial; and sub- 
stituting in the place thereof process of con- 
tempt, where the procedure is founded upon 
the inquisitorial methods of the Roman law, 
where there is no trial by jury, and where 
the punishment rests absolutely in the dis- 
cretion of the judge, who is sitting in a large 
measure as a judge in his own case, — in a 
case where his process has not merely been 
disobeyed, but where his personal dignity 
has been offended. This new remedy which, 
with all that has been or can be said against 
it, is better than anarchy, has been the pro- 
duct of the last twenty years. It is not a 
mere invention; it is a development an 





evolution; for the germs of this remedy, 
un- 


asserted 


largely as it has been developed, 
doubtedly found in the jurisdiction 
by the English chancellors, —a jurisdiction 
so odious to our ancestors that some of the 
States — notably Massachusetts and Penn- 
sylvania — did not adopt it until periods 


are 


comparatively recent. This fashion has, in 
its turn, met with powerful political opposi- 
tion, — in other words, opposition on the 
part of the people, more than on the part of 
the lawyers. The voice of that opposition 
is calling out, “ hitherto shalt thou come, 
but no further; and here shall thy proud 
waves be stayed.” 

A still more modern instance of “ fashions 
in the law” may be found in the recent de- 


cision of the English House of Lords in 


Fashions in the Law. 
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Allen v. Flood.1. The doctrine which has 
been extracted from this remarkable decis- 
ion is, that whatever a man has a right to do 
out of a good motive, he may do out of a 
bad motive, without incurring the liability 
to an action by anyone who has been dam- 
aged thereby. This doctrine was first re- 
ceived in America with a flutter of attention, 
and then with a great cackle of applause. 
The fact was overlooked that, in deciding it, 
a majority of the lords had disregarded the 
opinions of six out of seven judges whom 
they had at their bar. The 
further fact was overlooked that, having ref- 
erence to the number of judges who from 
first to last participated in its decision, it was 
a decision of seven judges against thirteen. A 


assembled 


little reflection will serve to convince one, 
never maintain a 
foothold in an enlightened jurisprudencé, for 
the reason that it is opposed to the common 
It could be 
pointed out, if there were time, that there 
are many things which a man may do from 
a good motive which he may not do for 
the mere purpose of private vengeance, 
or of insulting or annoying his neighbor. 
law of libel ‘a 
may, in many cases, publish an unpleas- 
ant truth concerning 


that such a doctrine can 


sense of justice of mankind. 


For example, in the man 
another man, where 
he does it out of good motives and for 
justifiable ends; whereas he will not be al- 
lowed to publish it for the mere purpose of 
gratifying his private malice. So,.a man 
may, 
carry on 


in a populous community, lawfully 
an employment which annoys his 
neighbors; whereas he would clearly not be 
allowed to do it for the mere purpose of 
annoying them. A man may, for example, 
erect on his land, in a given situation, an 
establishment for rendering the carcasses 
of dead animals; and this, although it an- 
noys the inhabitants of the neighborhood, 
will be permitted for the sake of trade, for 
the sake of the general public health, and 


1 [1898] A. C. 1. 


See a review of this case, by the 


writer of this paper, in 30 Am. Law Rep. 463. 
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for the sake of the prosperity of the com- 
munity at large. But will he be permitted 
to do it, not for these reasons, but for the 
mere sake of driving a particular neighbor 
out of the neighborhood? It is true that 
the law on this subject is not yet developed 
and settled, nor will it ever be until it is so 
settled as to conform to the ordinary sense 
of justice. On a hill in the city of San 
Francisco there is a so-called “ spite-wall” 
erected by a rich man, surrounding on 
three sides the lot of a poor owner who had 
refused to sell his lot to the rich man. The 
right so to erect and maintain that wall may 
exist under the crude principles of the an- 
cient common law; and it certainly exists 
under the doctrine of Allen v. Flood. But 
it is none the less a stain upon the memory 
of the man who erected it, and upon 
the character of his children who maintain 
it, and upon the jurisprudence of the 
State of California, a State in which 
the little finger of a rich man is stronger 
If the wall had 
been erected to defend the windows of its 


than the loins of the law. 


author from the prying curiosity of his 
neighbor, or for any other purpose tending 
to promote the beneficial enjoyment by him 
of his own property, and not merely to des- 
troy the property of the other proprietor or 
to prevent him from enjoying it, — then its 


erection would have been permissible under | 


sound theories of law and right. Nor can 
the theories of the civil law be so entirely 
disjoined from those of the criminal law as 
the doctrine of this case requires. A man 


may not wantonly set fire to his neighbor's | 


house without incurring the penalty of fel- 
ony; but he may burn it down to arrest the 
spread of a conflagration, in conformity with 
the principle sa/us populi suprema lex, with- 
out incurring even a civil liability. It is 
treason to give aid and comfort to the pub- 
lic enemy. But how often is it innocently 
done, or done under compulsion? In both 
cases it is done without the mens rea, the 
criminal motive, which, in the criminal law 


| 
| 


| 


is everything; and the actor is innocent, 
and the jury is allowed so to say. It is 
only in very early and crude stages of hu- 
man development that the act is punished 
without any regard to the motive. 

What is here said is not intended to be 
said in general disparagement of the law. 
It is not to be inferred from all this that the 
law is, on the whole, flighty, irregular, and 
uncertain. On the contrary, a general pur- 
pose of justice runs through it and inheres 
in it, which is the same from age to age, 
modified merely to adjust itself to the 
changing conditions of mankind. The law 
might almost be said to be 


‘‘ The ebb and flow of each receding age, 
The everlasting to-be, which hath been.” 


It moves forward with a progressive de- 
velopment, — not with a motion which is 
absolutely regular, not without undula- 
tions, not without occasional retrocessions, 
not without occasional spasmodic move- 
ments backward or forward, — but, on 
the whole, with a steady progression and 
beneficial evolution. New principles are 
formulated, but are found not to work well, 
and are abandoned, while the general sym- 
metry, the eternal oneness of the law re- 
mains the same. 

Nor is it otherwise with human fashions. 
The “ plug” or “keg” hat worn by the gen- 
tleman, but derided by the rustic, is an old 
headcovering, though it changes slightly 
from year to year, under a policy of manu- 
facturers and merchants, devised to promote 
their own profit. The female figures given 
in ‘ Palgrave’s History of the Anglo-Saxons,” 
taken from the sculptured walls of ancient ca- 
thedrals, show that our remote maternal an- 
cestors dressed very much as their modern 
daughters do. In every historic age, so far 
as I am aware, women have worn their hair 
long, and in a remote age it was regarded 
as a shame for them to wear it short.! The 
female bodies that were exhumed at Pompeii 


1 I Cor., ch. xi., v. § to 15. 
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and restored, show that the Roman ladies 
dressed their long hair into a ‘“ top-knot” 
just as some of our modern ladies do; and 
the sculptured female profiles on the Par- 
thenon exhibit no great difference in the 


fashion of wearing their hair, between the | 


Greek women who lived long before the 


| 
| 


time of Christ and the women of our day. | 


Nor can we overlook the fact that the 


breeches which we wear was a garment worn 
by the Gauls at the time of Julian the Apos- 
tate, and that we get from those ancestors 
not only the garment, but the name. And so 
with new fashions in the law. Although 
sometimes discarded after experiment, they 
may, on the whole, be set down as progres- 
sive, and not as destructive changes. 


EPIGRAM. 


From the French.) 


By Hon. Russett S. Tart. 


HE world is but a comic play 


Where each one takes a different part; 


There, on the stage, in costume gay, 


Shine prelates, — generals show their art; 


While we, vile people, sit below, 


A futile herd of no account; 


For us the actors come and go, 


We pay to them a small amount, 


And when the farce provokes no mirth 


We hiss to get our money’s worth. 
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A STORY 








MONG my clients when I was in | so Dorothy had grown up in their pretty 
practice in Georgetown were two | cottage and become the tender object of their 
maiden ladies, sisters, Mary and Margaret | affection, and she, on her side, had become 
Croome, who lived in a very pretty cottage, | devoted to her old maiden aunts. 
with gardens and orchard and everything to On one of my annual visits to Croomedene 
make it a charming homestead, on the | they had consulted me as to the wills which it 
borders of the beautiful forest of Dean, just | behoved them to make, and I had advised that 
where Gloucestershire adjoins Monmouth- | the two should make identic wills, each leav- 
shire, separated only by the lovely river | ing everything to the other if she should sur- 
Wye. They called their cottage Croomedene, | vive her sister; but in the event of either sister 
and once at least in every summer they ex- | surviving the other and then dying, the prop- 
pected me to pay them a visit to talk over their | erty of the survivor was to be vested in trus- 
affairs, as they said; to me it was a visit | tees for the sole benefit of Dorothy for her 
looked forward to year by year as a delight- | life, with power for the trustees to settle her 
ful relaxation from the worry of professional | fortune upon children in case of her marry- 
life. Their habit was to invite me to come | ing, and other proper provisions for securing 
on the Friday afternoon, to devote Saturday | Dorothy’s fortune from reaching the hands 
to their business, and spend a Sunday in the | of George or his creditors. I had carefully 
peaceful quiet of their cottage home, leaving | prepared these wills for signature by the two 
them on the Monday morning. But the most | sisters, and had arranged to go down to 
peaceful home in the land has its closet, and | Croomedene one Friday afternoon as usual, 
in it its skeleton; and these two sisters had | when at the last moment I was summoned 
their one sorrow, in the shape of a scape- | unexpectedly to London by a business en- 
grace brother, George, whose debts and de- | gagement which could not be put off. At 
linquencies compelled him to live abroad; | that time I had in my office a very good 
where he was kept from want by monthly | young pupil, Cecil Harrington, the son of a 
payments made from his sisters’ incomes, | medical man practising in the Forest of Dean, 
and remitted through my office. George | and Harrington was, as I knew, on terms of 
had married, abroad, a dashing beauty who | friendly intimacy with the two old ladies. 
died in about the fifth year of their married | Harrington was just finishing the last of his 
life, leaving behind her an only daughter | five years’ articles in my office, and knew the 
Dorothy. In the first weeks of his sorrow, | position of affairs, and had, indeed, drawn 
George had paid a hurried visit to his sisters | the wills for me (under my own supervision 
at Croomedene, bringing little Dorothy with | of course); and in my dilemma I had to 
him, and the kind hearts of the sisters had | turn to him, and ask him to go in my stead 
warmed towards the motherless little girl, so | to Croomedene to see to the wills being 
that they had eagerly assented when he asked | properly signed. As Harrington’s father 
them to make a home for her at Croomedene, | was the medical attendant of the two sisters, 
only stipulating that he should not take her | I had previously arranged with them that he 
from them so long as either sister lived, and | should meet me at Croomedene on the Satur- 
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day and witness the wills with me. 
fore felt I should best save the old ladies 
trouble and worry by sending Harrington 
down in my stead. The signing of the 
wills without delay had been advised by Dr. 
Harrington, who had told me that the elder 
sister Mary suffered from a weak heart, and 
was liable to die suddenly. My business in 
London kept me there for the best part of 
ten days, during which time I received a 
letter from Harrington telling me that the 
wills had been duly signed and witnessed, and 
were locked up in their proper place of 
custody in the strong room of my office, so 
I thought no more of the matter. On my 
return Harrington confided to me that he 
had made the best of his opportunity, and 
had spoken to pretty Dorothy the tender 
words suitable to the situation, and that he 
hoped one day to make her Mrs. Cecil Har- 
rington. And so the matter passed from my 
mind. Harrington left my office soon after- 
wards, passed his examination, was admitted, 
and started in practice in the town where his 
father lived. ; 

About two years after this had happened I 
was shocked to receive a hastily written letter 
from Dr. Harrington, sent in by a special mes- 
senger, to tell me that the elder sister Mary 
had died very suddenly, and urging me to 
go to Croomedene at once to see after things, 
as the surviving sister Margaret was com- 
pletely stunned by the sudden blow of her 
sister's death, and was lying, if not uncon- 
scious herself, at least incapable of attending 
to anything. I put everything else on one 
side, and getting the wills out of their place of 
custody hurried off by the first train to the 
little railway station two miles from the 
cottage. Seated alone in the railway carriage, 
and having a long hour’s journey before me, 
I took the wills out of the envelope in which 
they had been folded, intending to refresh 
my memory by reading over the provisions 
taking effect on the death of the survivor, so 
as to see that all was right if the surviving 
sister should not get over this shock of her 


{ 


I there- | sister’s 





death, I read on carefully and 
steadily, and congratulated myself on the 
way everything had been provided for. Be- 
fore replacing the wills in the envelope I 
glanced at the signature and attestation 
clauses. Horror of horrors! I found that 
by mistake Mary had signed the will prepared 
for Margaret to sign, and Margaret had 
signed Mary’s will. 

This story of an actual incident happening 
to me in the course of my late professional 
career is written at the invitation of the editor 
of THE GREEN BaG, for the perusal of 
members of my own (late) profession. I 
feel I shall have the hearty sympathy of each 
reader, at the cruel position in which I found 
myself placed. After a fairly long profes- 
sional life I may say with some pride that 
never up to that moment had I had any slur 
of professional negligence hanging over my 
office; close attention to the smallest details 
of my work had given me hitherto a rather 
good reputation as a careful, painstaking 
practitioner, and now after twenty-five years 
of more or less success in my profession I 
had been overtaken, by sheer misfortune, 
through no fault of my own. My position 
was a cruel one, and I am afraid that in the 
solitude of that railway carriage, like the old 
patriarch Job in the day of his accumulated 
trials, I bitterly cursed the day whereon I 
was born. 

I hope my readers will forgive me if I plead 
guilty to having for a moment harbored a 
temptation which the evil spirit was not slow 
to open out to my mind. I certainly scru- 
tinized very closely the signature to Mary’s 
will to see if by careful manipulation the 
Margaret could not be altered, by erasing 
the last four letters so as to stand good for 
Mary. 

The temptation was terrible, but a good 
Providence had made the suggested crime 
impossible of performance, the attestation 
clause in Cecil Harrington’s own writing set 
out that the signature to the will headed the 
last will and testament of Mary, was signed 
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by Margaret, and so I had to face the 
situation. 

On arriving at the railway station I found 
Cecil Harrington waiting fur me. He was 


startled at my appearance, and asked me | 
hurriedly if I had been taken ill on the | 


journey down. I took him aside, and poured 
into his ear the full story of my trouble, 
brought on by his own negligence. I could 


not reproach him, his own grief and horror | 


were no less than my own. 
gether to the cottage, where pretty Dorothy 


We drove to- | 


was waiting to receive me; a couple of | 
_ half of the personal estate, sharing equally 


glasses of wine (I am by habit an abstainer) 


were forced upon me, and I slowly recovered | 
myself so as to be able to speak a few words | 


of sympathy to the sorrowing niece, whose 
kind forethought had provided a meal ready 
for me on my arrival. 

I learned from Dorothy that her aunt 


Mary, who was then lying dead upstairs, had | 


been to the little village in the morning on 
some errand of mercy to a poor cottager, 
and had overtired herself walking in full sun- 
shine of noon, and had sat down on a seat 
under the cool shade of a cedar tree which 
formed one of the beauties of the little cottage 
home, that Dorothy had been startled to see 
her fall suddenly from her seat, and hastening 


up to her had found her speechless and death- | 


like; she had been carried up to her room 
and Dr. Harrington had been sent for in 
haste, and on his arrival an hour later had 
said he feared the worst, and after the most 
careful examination he failed to detect any, 


even the faintest sign of any action of the | 


heart, and had pronounced that she had died 


| my life. 


from sudden failure of the heart, brought on | 
by over-exertion, about which he had more | 


than once warned both the poor old ladies; | 


in fact Dr. Harrington had told Dorothy the 
end was just what he had expected might 
have occurred at any time in the last three 
years. 

The shock to the surviving sister had been 


very terrible, but she had borne up wonder- 


fully, until the doctor had pronounced her | 





sister to be dead, she then fainted off, and had 


| been restored with difficulty, and was then 


lying in her own room only partially con- 
scious, tended by her faithful old servant, 
Barbara. 

When we were left alone I discussed with 
Cecil Harrington the legal position of the 
whole matter. There was clearly and un- 
doubtedly an intestacy; and George as heir 
at law of the deceased took her half share 
of the cottage, which was a freehold, held 
by the two sisters as tenants in common; 
and George as one of the next of kin took 


with the surviving sister. And, worst of all, 
George’s English creditors could take all 
his share and interest, and so half of the 
fortune which was so carefully planned for 
Dorothy’s portion in the future would be 
actually lost to her. Was there no help for 
it? Could a case be made out in which a 
Court of Equity would grant relief? a mutual 
agreement between two sisters to make iden- 
tic wills; such an agreement being evidenced 
by the execution of documents which by 
sheer accident were inoperative as_ legal 
wills! Would a Court of Equity grant re- 
lief by declaring George a trustee for carry- 
ing out the unfullfilled agreement of the dead 
testatrix? But what would such a suit in- 
volve? years of litigation, untold cost, credi- 
tors intervening and rendering friendly com- 
promise impossible. For myself only one re- 
sult was inevitable; an unanswerable charge 
of professional negligence, a slur on my good 
reputation, confusion of face for the rest of 
Truly my position was as cruel a 
one as ever an innocent man could be called 
upon to face. 

Two points at least were settled between 
Harrington and myself before he left me, that 
nothing need be said till after the funeral ; 
that George should not be summoned to 
Croomedene, and that I should take the best 
advice that Lincoln’s Inn could afford me at 
the earliest moment. And so he and I 
parted, and I was left to bear my burden alone. 
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Night was now coming on. Barbara the 
faithful old housekeeper who had nursed 
Dorothy in her childhood, came in to tell me 
that the poor sorrowing sister had regained 
some degree of composure, and was settling 
down for the night, and it was hoped that a 
few hours of sleep would tend to restore her, 
and enable her to see me on the morrow, 
and so I sought the solitude of my usual 
bedroom, in which I had passed many happy 
nights of calm unbroken sleep in happier 
times, when I had no dread of the rising of 
an awful morning to disturb my peaceful 
slumber. Oh, how I longed and prayed for 
just a few hours of sweet dreamless sleep, to 
refresh my poor fevered brain and bring back 
the natural powers and energies of my mind. 
Sleep was out of the question, I could only 
toss on my bed, and hug my misery. 

And, as I lay tossing upon my bed, I heard 
a slight sound as of some one moving along 
the passage. Noiselessly I opened my door 
and saw a sight enough to stagger the bravest 
of men. I saw the poor bereft sister stealing 
silently into the chamber of death. I followed 
her, as she stepped into the room, and heard 
her piteous appeal to the cold form on 
the bed, “OO Mary, my own sweet sister, 
why has God taken you and left me alone! 
How can I live without you! O God, in 
mercy take me too! I cannot live alone.” 
And then the poor old lady worn out with 
her grief, threw herself on the bed of death, 
with one arm round the neck of the cold 
sleeping form, and her aged head pillowed 
on the cold heart; and thus she sank off into 
sleep beside the form she had loved so well 
in life. 

The sight unmanned me, I am not ashamed 
to own it; but the tears that now burst from 





my burning eyelids came as a merciful relief 
and the fever left my brain. I lay down on 
my own bed, and fell off into a soft sleep. 

I know not how long that blessed sleep 
lasted, but I was startled by hearing a cry, 
a sudden cry from the death chamber, 
‘‘What, Margaret, you here! Where am I? 
Is it all a dream? O, my own sweet sister 
Margaret, you here beside me! 

Yes. It was no dream. The angel of 
pity had come down from Heaven and driven 
away the dark angel, who had at pity’s com- 
mand yielded up her prey. And Mary lived, 
and lay clasped in the fond arms of her 
sister. 

Dr. Harrington had been wrong for once. 
He had mistaken syncope for death; the 
strong love of the sorrowing mourner which 
had led her to the dark chamber, even to 
placing herself by the side of the cold form, 
had brought warmth and life to her whom 
he had pronounced dead. And there was no 
intestacy. That point was settled once and 
forever before I left Croomedene; and my 
professional character was cleared. And 
when at last the grim old Reaper came with 
his sickle keen to reap his harvest, in mercy 
he took the two loving sisters within a few 
hours of each other, loving in their lives, and 
in death not divided. 

And Dorothy, I beg your pardon, Mrs. 
Cecil Harrington, it was your sweet face that 
did all the mischief, and made that husband 
of yours neglectful of his duties, and of his 
master’s reputation, and set him thinking 
that Mary and Margaret were all the same 
so long as Dorothy was Dorothy. But you 
must not let him do such a thing again in 
his practice, because there is an ugly name 
for it, ‘‘ Professional Negligence.” 














The Green Bag. 





HE average barrister is not, one need 
He 
cannot harrow his feelings to order, in the 
facile manner of, for instance, the average 


hardly say, a man of sentiment. 


poet, except, of course, when he is address- 
ing the twelve shopkeepers in the jury-box, 
and for a very good reason. The profes- 
sion of law brings one sharply into contact 
with the shady side of human nature, with 
its follies and its foibles, its passions and its 
life 


steadily and sees it whole.” He is not so 


prejudices, and so a lawyer ‘sees 


easily moved as an ordinary man. Tears 
and the Virgilian crivzbus solutis have little 
or no effect upon him. Yet, though law- 
yers do not wear their hearts upon their 
sleeves for daws to peck at, it would bea 
mistake to suppose that, in their case, the 
His- 


Love and law 


organ of affection is entirely wanting. 
tory proves the contrary. 
seem to have a closer connection than the 
merely alliterative one. In reading the 
biographies of famous lawyers, one is struck 
by the fact that many of them fell in love as 
It 
was the minority who loved soberly and dec- 
orously, as behooved the lights of a learned 


raw schoolboys do—head over ears. 


profession. But all, or nearly all, were sus- 
ceptible to what the newspapers are fond of 
calling the “tender passion” at some time 
or other in their lives. 

Sir Thomas More fell a victim to it twice. 
On the first occasion Sir Thomas allowed 
compassion to outweigh love. The object 
of his affection was the second daughter of 
one John Colt. She pretty, 
and we have no reason to doubt, returned 
But she had an 
elder sister called Jane, and More, though 


was young, 
More’s love with interest. 


he sighed for the younger, thought “it would 
be both great grief and some shame to the 
elder to see her younger sister preferred 
before her in marriage, and he then in a 
certain pity framed his fancy toward the 


THE LOVES OF 


THE LAWYERS. 







elder,” and married her. As to the younger 
sister's ideas on the subject, deponent is 
discreetly silent. Few men, we imagine, 
would be so sensitive and compassionate as 
Sir Thomas More. But we do not learn 
that he ever regretted having made Jane his 
wife; at all events, he seemed to have been 
very happy in the little house in Bucklers- 
bury, where they lived after their marriage. 
The great Erasmus visited him here, and 
remarked on the harmony prevailing in the 
More ménxage. But in a few years Jane 
More died, and Sir Thomas, pleased with 
his first experience of matrimony, thought 
he would try another. 
Middleton. 


too fine a point to it, was a tartar. 


This time he mar- 


ried Alice Alice, not to put 
She 
had both a tongue and a temper, and she 
led the poor chancellor a merry dance. 
She had absolutely no sympathy with her 
husband’s ideals, and could not understand 
his resigning great honors and dignities be- 
cause of a mere conscientious  scruple. 
When into the 


Tower, sweet Alice thought that things were 


Sir Thomas was thrown 


going rather far. She pointed out to him 
all that he was forfeiting: freedom, a fine 
house at Chelsea, and her own charming 
And why! Because, forsooth, of 
some foolish ideas he had upon the subject 


society. 


of the legitimacy of the King’s marriage. 
Alice gently but firmly told Sir Thomas 
that he fool. The 
mildly replied: ‘“‘Is not this house as nigh 


was a ex-chancellor 


heaven as my own?” and proceeded with 


the writing of his ‘‘ Utopia.” Shortly after- 


wards he was beheaded on Tower Hill. 
Cynics have said that Sir Thomas More had 
two alternatives —the block and Alice. Like 


a wise man he chose the block. 

Another great lawyer who had an un- 
lucky experience of matrimony was Sir 
Edward Coke. Like More, too, Coke was 


married twice. History is comparatively 
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silent as to his first wife. We know that 
her name was Bridget Paston and that is 
about all. When Bridget was gathered to 
her fathers, an event which happened in 
June, 1598, Coke cast about for another. 


In November of the same year he married | 
Lady Elizabeth Hatton, which was something | 


in the nature of a general surprise. 
short time before Lady Hatton had refused 


For a | 


no less a man than Bacon; and it was little | 
wonder that the world stared when she ac- | 
cepted his comparatively insignificant rival | 


Coke. What Lady Hatton’s motive was we 
do not know. It is more than likely she 
married out of spite. It is also probable 
that Coke was influenced chiefly by the fact 
that Lady Hatton was grand-daughter of 
Burghley, and consequently a good “ catch”’ 
for the ambitious lawyer. But never did a 
marriage of convenience turn out more dis- 
astrously. Lady Coke, of course, cared 
nothing for her husband, and openly set 
him at defiance. Family rows were alarm- 
ingly frequent. The most notorious squabble 
which took place between the ill-assorted 
couple was that over the marriage of their 
daughter. Sir Edward wished her, at the 
age of fourteen, to marry the brother of the 
Duke of Buckingham. Lady Coke ob- 
jected, and absconded with her daughter to 
Oaklands. Sir Edward applied for a writ 
to regain possession of the girl, but Bacon, 
possibly to pay off an old score, refused it. 
Coke, however, went to Oaklands and took 
her away by force. Shortly afterwards Lady 
Coke left her husband — a separation which 
neither probably regretted. 





| 


| 
| 
| 
| 
} 
| 
| 
| 





woman, she determined to take her life. One 
morning she was found dead in a stream 
close to her parents’ house. Now, it hap- 
pened that Cowper had spent the evening 
before at the Stouts’, with whom he had 
always been on friendly terms. Suspicion 
fell upon him, and he was actually indicted 
and tried for the murder of Miss Stout. Of 
course there was practically no evidence 
against him, and he was acquitted ; but it is 
said that the experience made him very 
careful in after life, when, as a judge, he had 
to try men on the capital charge. Spencer 
Cowper married one Pennington Goodeves, 
and the author of ‘“ The Task” was their 
grandson. The other legal Cowper, Wil- 
liam, the first earl, to wit, had a strange 
experience of a somewhat different kind. 
Cowper, like so many other famous lawyers, 
was married twice. His first wife was 
Judith Booth, concerning whom history re- 
cordeth little. But the curious thing is that 
the idea got abroad, and for a time was very 
prevalent, that Cowper had committed big- 
amy. Swift was the first to publish the 
story, and he attacked Cowper in his usual 
savage style in two numbers of the ‘“ Exam- 
iner.” The Dean also instigated Mrs. Manley 
to wield her caustic pen in the same satir- 
ical manner. This she did in a little ro- 
mance entitled ‘‘ Hernando and Louisa,” 
which the inquisitive may find in that spright- 
ly lady’s ‘Secret Memoirs from the New 
Atalantis.” The story crossed the Channel 
and was adopted by Voltaire, who published 
it, with the substantial addition that Cow- 


| per had written a pamphet in favor of po- 


The loves of the lawyers have not in- | 


frequently been tinctured with all the ele- 
ments of a thrilling romance. The story of 
Spencer Cowper, sometime judge of the 
High Court, is a case in point. When 
Cowper was a junior barrister going circuit, 
a certain young lady, by name Miss Stout, 
fell violently in love with him. Her love, 
sad to say, was not returned by the unim- 
pressionable juror, and, like a silly young 


lygamy. Of course there was not the 
slightest truth in the statement that Cowper 
had committed bigamy. But men’s sins, 
like chickens, come home to roost; and an 
early entanglement with a woman caused 
Cowper much annoyance and vexation in 
after life. When Judith Booth died, Cow- 
per, still playing the mystery man, went 
through a secret marriage with one Mary 
Clavering. Many reasons, not altogether 
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satisfactory, have been assigned for this 
secrecy. But it is sufficient for us to know 
that Cowper afterwards acknowledged the 
marriage, and that Mary Clavering proved 
a very good wife to the first earl. 

Romance was also a large ingredient in 
the matrimonial adventures of the Scotts. 
Everybody knows the romantic story of the 
wooing of John Scott, first Earl of Eldon; 
how his faucée was the daughter of a New- 
castle banker; how her father strongly ob- 
jected to the match; and, how one winter’s 
night the young lady escaped through her 
bedroom window, descended a rope-ladder 
into the arms of her lover, and fled with him 
to Gretna Green, and was promptly married. 
This marriage proved a very happy one. 
When, in after life, Eldon was asked why 
he did not go more into society, he replied 
that, as his wife had given up society for 
his sake when she was young, he had now 
given it up for her sake when she was old. 

The marriage of William Scott, Earl 
Stowell, and brother to the Earl of Eldon, 
was a different affair altogether. Scott was 
an admiralty and ecclesiastical judge, and 
sat at the Old Bailey. On one occasion he 
had to try a young gentleman, a son of the 
Marchioness of Sligo, for enticing some 
naval men to desert and join his yacht in 
the Mediterranean. The marchioness hap- 
pened to be in court when Sir William was 
delivering a homily to the young man on 
his duties and responsibilities as a citizen. 
So struck was she with the wisdom of the 
judge that she immediately jotted down an 
offer of marriage and handed it to him by 
the usher of the court. Sir William ac- 
cepted it on the spot. This story, if not 
true, is at least dex trovato. Some doubt 
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has, indeed, been thrown on its accuracy by 
various writers; but it is quite certain that 
the acquaintance between Scott and the 
marchioness arose out of the trial. We 
may, however, be discreetly silent as to the 
happiness or otherwise which followed on 
this impromptu match. 

As an example of the eccentric in matri- 
mony we might quote the case of Serjeant 
Hill. The serjeant was a very absent-minded 
man, and on the morning of his marriage 
went to his chambers as usual, having for- 
gotten all about the ceremony. Some kind 
friends found him and brought him up to mark 
in time. He married a Miss Medlicott, who 
was as eccentric as her husband. By a 
special patent she retained her maiden name 
after her marriage, much to the good ser- 
jeant’s disgust. ‘‘ My name is Hill, madam,” 
he used to say to her; ‘‘ my father’s name 
was Hill; all my ancestors were called Hill. 
Hill is a good name, madam, and while you 
are my wife, you sha// be Mrs. Hill, madam.” 
But Mrs. Medlicott did not see it in that 
light. After her death the serjeant used to 
say to condoling friends: ‘ Yes, yes, she 
was a good wife, a very good wife; but, mark 
my words, J/’// never marry again for 
money.” 

Other eighteenth century lawyers 
more or less romantic marriages. Erskine’s 
second marriage with Miss Mary Buck was 
a Gretna Green affair. Ellenborough mar- 
ried a famous beauty, Anne Lowry, whose 
attractions were the wonder of Bloomsbury 
and the talk of the town. Mansfield was a 
great favorite with the ladies, but, for a 
wonder, he only married once, Lady Eliza- 
beth Finch, to wit, seventh daughter of the 
Earl of Nottingham. — 7he Law Times. 
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A SKETCH OF THE SUPREME COURT OF MISSISSIPPI. 


By Tuomas H. SOMERVILLE. 


ISTORY,” says Lamartine, “ is like the 
sibyl, and only reveals herself to time, 
leaf by leaf.” Much that is valuable in the 
history of a state or nation can be found 
in the musty records of its courts and the 
neglected biographies of its judges. Mr. 
Marshall said, in the 
Virginia convention, 
“The greatest curse 
an angry and aveng- 
ing God can send 
upon a sinning and 
disobedient people 
is a corrupt, an ig- 
norant or a depend- 
ent judiciary.” 
Mississippi, under 
both the elective and 
appointive systems, 
prevailing at differ- 
ent times, has en- 
joyed the blessing of 
able and_ efficient 
service in the 
partment of justice: 
Her first consti- 
tution, adopted on 
the 15th day of 
Aug., 1817, “ Vest- 
ed the judicial pow- 


de- 


er in 
court, and such su- 


one supreme 


perior and inferior courts of law and equity 
as the legislature might from time to time 
direct and establish.” 

The judges of the superior courts, sitting 
in bank semi-annually at the capital of the 
State, constituted the supreme court, but 
the judge “whose decision was under con- 
sideration” did not constitute one of the 
court to determine the question on such de- 


cision. It was made his duty, however, ‘ to 





COLLIN S, TARPLEY. 





report to the supreme court the reasons 
upon which his opinion founded.” 
This was an admirable provision in the in- 
terest of justice and liberty. The unfortu- 
nate convict could not, at that date, be hung 
upon the verbal affirmance of a verdict and 
judgment of “ guil- 
ty” without expla- 
nation from his un- 
happy counsel as to 
the disposition of 
his ‘‘assignment of 
The youth- 
ful advocate was not 
left in doubt as to 
whether his writ of 


was 


” 
errors. 


“ error 
Judge 
Baldwin puts it in 
his ‘‘ Flush Times.” 
The supreme court 
would be supposed 
in such case to adopt 


error Was 


indeed” as 


the reasoning of the 


nist prius judge. 
The judges held 
their offices “ dur- 


ing good behavior,” 
and “for willful ne- 


glect of duty, or 
other reasonable 
cause which = shall 


not be sufficient ground for impeachment” 
the governor could remove any of them 
‘‘on the address of two thirds of the Gen- 
eral Assembly ” on due notice and hearing. 
Provisions like the one last quoted are found 
in most of the state constitutions of early 
date where the judicial tenure was for life. 
Its closing terms are in significant contrast 
to those employed by Lord Somers in the 
reform secured on the accession of William 
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and Mary after the abdication of James II. 
The provision reported by Lord Somers was 
as follows: ‘‘Eighteen Judges’ commissions 
to be made guamdiu se bene gesserit, and 


opinion of the Supreme Court of the United 


| States cited: Laidlaw v. Organ, 2 Wheaton, 
| 178. 


their salaries to be ascertained and estab- | 


lished to be paid out of the public revenue 
only, and not to be removed or suspended 
from their office but by due course of law.” 
(Campbell’s “ Lives of Lord Chancellors,” 
vol. 4, page 103). English reformers, while 
they dreaded the oppression of such judges 


Judge W. B. Shields, a native of Dela- 
ware, was a man of culture and ability. He 


| was a recognized leader of the democratic 


as Jeffries and his parasites, were not willing 


to trust the king with the power of removal. 
Mississippians lodged the power in their 
governor and representatives, and thus pro- 
vided “a check and balance.” 


party. During the first year of his service 
he was called to the Federal district bench. 
In his residence the gifted S. S. Prentiss 
found his first home in Mississippi. 

Judge Taylor, a native of Pennsylvania, 
came early to Mississippi, was a member of 
the territorial legislature, and of the conven- 
tion which organized the State. He retired 
from the bench in 1820. He was a lawyer 


| of ability, and was held in high esteem as a 


The judges appointed under the first con- | 
stitution, and dates of their appointment, | 


were as follows: John P. Hampton, C. J., 
W. B. Shields, John Taylor, Powhatan Ellis, 
JoshuaG. Clark, 1818; Walter Leake, 1820; 
Livingstone B. Metcalf, 1821; Richard 
Stockton, 1822; Edward Turner, 1824; J. 
Caldwell, 1825; John Black, George Win- 
chester, 1826; William kB. Griffith, Harry 
Cage, 1827; Isaac R. Nicholson, 1828; 
William L. Sharkey, 1831. 

Judge John P. Hampton was a native of 
South Carolina, and one of that family 
whose name adorns both the civic and mili- 
tary annals of that great commonwealth. 
His character was as pure as the ermine he 
Another writes that ‘‘ his conscience 
. that sub- 
ject to the criticism of endeavoring to en- 
force a standard of pure morality too lofty 
for practical use in the ordinary affairs of 
life.” This tribute is doubtless due to his 
opinion in the case of Frazer v. Davis, Wal- 
where he held that the 


wore. 


was so sensitive . . he seems 


72; 
purchaser’s failure to communicate to the 
seller a rumor of peace between the United 
States and Great Britain, calculated material- 
ly to affect the price of cotton (the com- 


modity sold), vitiated the sale. The cor- 


ker’s Rep. p. 


judge. 

Powhatan Ellis was a Virginian by birth, 
and said to be a descendant of Pocahontas. 
Mr. Claiborne says he was a man of ordi- 
nary intellectual attainments and that ‘“ with 
his blood he inherited the characteristic 
indolence of his race.” Mr. Lynch, in his 
“Bench and Bar of Mississippi,’ says of 


| Judge Ellis: ‘‘ He was never married and 
| was therefore somewhat unorthodox in his 


rectness of the decision is controverted by | 


the reporter in a note, and the converse 


views of the relations of husband and wife; 
hence it may not be surprising to find him 
in the case of Bradley v. The State ( Wal- 
ker, 156 )holding to the old feudal doctrine 
that a man might chastise an obstreperous 
wife provided he used a rod no larger than 
his thumb.” 

Happily we can add that the members of 
the present court, as the generous represen- 
tatives of the darons, have repudiated that 
doctrine and relieved the femes of such 
domination. 

In 1825 Judge Ellis was appointed Uni- 
ted States senator to fill the vacancy caused 
by the death of the Hon. David Holmes. 
He was elected to the same position in 


1827, appointed United States district 
judge in 1832, and was later minister to 


Mexico. He returned to Virginia and died 
in Richmond during the war between the 


States. 
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Joshua G. Clarke was reared in Pennsyl- 
vania. He was a member of the territorial 
legislature and of the constitutional conven- 
tion as the representative of Claiborne county. 
‘“‘He was not a brilliant lawyer, but was 
careful, well read, and his opinions quite 
creditable.” 

Walter Leake was a Virginian, a member 
of the Albemarle family of that name which 
has furnished so many able lawyers. He 
came early to Mis- 
sissippi, was elected 
to Congress in 1817, 
appointed to the 
supreme bench in 
1822, and was the 
same year elected 
governor of the 
State. He 
man of much intel- 
lectual power. 

Richard Stockton 
was a native of New 
Jersey ; educated at 
Princeton and learn- 
“He 
was remarkably 
modest and 
suming in his man- 
ners.” 

The trial of Judge 
Stockton at the bar 
of the House of Rep- 
resentatives is the 
only instance, it is 
believed, in-which a 
judge in Mississippi has been called upon to 
account for his decision. We have adverted 
to the constitutional provision for the re- 
moval of judges. In 1824 the legislature 
enacted a stay-law. The sheriff of Claiborne 
county was induced to apply the provisions 
of the act to an execution levied before the 
passage of the law. Judge Stockton, as cir- 
cuit judge, held that the statute was not 
retrospective. On appeal to the supreme 
court his ruling was affirmed and judgment 


Was a 


ed in the law. 


unas- 


EPHRAIM 


| 





3s PEYTON, 


entered imposing on the sheriff a fine of 
one hundred dollars for “making undue 
and false return.” 

The House of Representatives, at its next 
session, 1825, adopted a resolution requir- 
ing the sergeant-at-arms to notify the judges 
of the supreme court to appear at the bar of 
the house and show cause why they should 
not be removed from office ‘“ because of 
their decision in regard to the debtor’s act.” 

According to the 
account furnished 
by. Mr. Lynch in 
his book, ‘ The 
Bench and Bar of 
Mississippi,” ‘‘ Judge 
Stockton 
and begged to ex- 
hibit 
statement of the 
case,” etc. He filed 
an elaborate brief, 
citing abundant au- 
thorities in support 


appeared 


in writing, a 


of the proposition 
that such legislation 
could have no retro- 
spective 
and contended that 
“the 
been 


operation, 


judges had 
governed by 
pure motives 
decided according 
to established law.” 

Pointed 
gatories were then 


and 


interro- 


put by the committee of the house touching 
the propriety of punishing a ministerial of- 
ficer “‘ for executing a law before the same 
had been declared unconstitutional by the 
court.” 

The committee was dissatisfied with the 


| judge's response, and made a report which 


embraced statements: that “they delieved 
that the opinion of the court as to the con- 
stitutionality of the law was erroneous; _ that 
they could not believe that any subordinate 
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officer ought to be punished for executing 


any process that emanated from competent | 


authority; that it was his duty to execute 
and not to judge of its legality.” 

The report absolved the judges of any un- 
worthy motive, but concluded with a recom- 
mendation that the judiciary committee be 
instructed to report a bill to provide against 
the recurrence of the evil. The report was 
received and laid upon the table. The same 
day Judge Stockton tendered his resigna- 
tion. He subsequently removed to New 
Orleans, and, sad to relate, was killed in a 
The against this deplorable 
practice then, as now, was ‘‘ Thou shalt do 
no murder.” Many, however, high in rank 
and station, are not restrained by the thun- 
ders of Sinai, but deterred by the puny sta- 
tute imposing a fine and making the offender 
ineligible to office! 

Joshua Child came from New England to 
Mississippi about the date of the organiza- 
tion of the State. He was well educated 
and learned in the law, but soon fell into 
habits of dissipation and resigned. 

Alexander Montgomery, of Adams coun- 
ty, is said to have been the first native Mis- 
sissippian elevated to the supreme bench. 
He was a man of much native ability and 
moral integrity. He retired from the bench 
in 1832 and resumed the practice of the 
law at Vicksburg, where he died later at 
an advanced age. 

Turner born 
county, Virginia, Nov. 25, 1778. He was 
educated at Transylvania University, Ky., 
and settled at Natchez, Mississippi. 


duel. law 


Edward was in Fairfax 


He re- 
presented Adams county in the legislature 
and held various other offices. His career 
was characterized by industry, fidelity and 
integrity. 

In George Winchester, Massachusetts fur- 
nished Mississippi with an able exponent of 
the State Rights doctrine. He was edu- 
cated at Harvard and was a fellow student 
of Judge Story. He presided over the 
Southern Rights convention held at Jack- 





son in 1849, and was the author of the 
resolutions adopted by that body. He was 
a man of marked ability and was held 
a judge. Mr. Lynch 
occasion the supreme 
in which he appeared 
favor, but not on the 
he had rested, where- 


in high esteem as 
relates that on one 
court decided a case 
as counsel in “ his 
grounds upon which 
upon he promptly moved the court for a 
rehearing.” 

Harry Cage, a Tenneseean, succeeded 
Judge Winchester. He rendered efficient 
He was in 1832 elect- 
ed to Congress, where he served faithfully 
until 1834, when he resigned and retired to 
his plantation in Louisiana. 

George W. Smyth was Judge Cage’s suc- 
cessor, but only served during the Decem- 
ber term, 1832, when the court was reor- 


service on the bench. 


ganized under the revised constitution. 

Judge Black was a native of Massachu- 
setts. He rendered valuable service on the 
bench from 1825 till 1832, when he was ap- 
pointed to the United States Senate. He 
was elected to a full term in 1833. 

Eli Huston was a member of the court 
for a few months prior to its reorganization 
in 1832. 

Isaac R. Nicholson became judge of the 
newly-created fifth district 1829, 
hence a member of the supreme bench. 
His services were efficient. 

We have now traced the personnel of the 
bench down to the date of the revised con- 
stitution. 

The constitution of 1832 provided for 
“ The High Court of Errors and Appeals,” 
to consist of three judges to be elected, 
of the three districts into 
the 


in and 


one from each 


which the should divide 
State. 
Section 3 
said judges shall be vacated in two years, 
and of one in four years, and of one in six 


years; so that at the expiration of every two 


legislature 
reads: ‘The office of one of 


years, one of said judges shall be elected as 
aforesaid.” 
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By the constitution of 1869, the title of | 
the tribunal was changed to the ‘Supreme 
Court of Mississippi” and the judges were 
appointed by the governor with the advice 
and consent of the Senate. The provisions 
of the constitution of 1869 are practically | 
perpetuated in the constitution of 1890. | 

The first election under the constitution of | 
1832 placed upon the bench, William L. 
Sharkey, Cotesworth P. Smith, and Daniel 
W. Wright. 

Justice Sharkey 
was born in Tennes- 
see in 1797. His 
parents settled in 
Warren county in 
1803. He _ began 
his career with 
“parts and pover- 
ty.” With his own 
earnings, he attend- 
ed school at Green- 
ville, Tenn., and af- 
terwards 
law at 
He was admitted to 
the bar at Natchez 
in 1822. He moved 
to Vicksburg in 
1825, and was elect- 
ed to the legislature 
in 1827. He was 
earnestly opposed 
to the clause of the 
constitution provid- 
ing for the election 


studied 
Lebanon. 


of judges, and yet was promoted by elec- 
tion to the first bench, served there as chief 
justice for eighteen years, and, when the lia- 
bility of the State for the payment of the 
bonds of the Union Bank was in issue, was 
triumphantly reélected in the face of his 
declaration that the State was liable, over a 
lawyer of ability who entertained the oppo- | 
site opinion. Judge Sharkey was a member 
of the Nashville convention held in 1850. 
President Fillmore then tendered to him the | 





HORATIO F, SIMRALL, 


| justice. 


position of secretary of war which he declined. 
He remained opposed to secession, and was 
in 1865 appointed governor of Mississippi 
by President Johnson. He was afterwards 
elected to the United States Senate, but, 
with other southern senators, was denied his 
seat. He was one of the most able jurists 
who ever adorned the bench. He died in 
1873, “full of years and full of honors.” 
Cotesworth P. Smith was a native of South 
Carolina. He came 
to Wilkinsoncounty, 
Mississippi, in his 
boyhood, received 
a meager education, 
but, being endowed 
with fine natural tal- 
ents, and possessed 
of much energy and 
ambition, turned his 
attention to the law 
and made rapid pro- 
gress. He was 
elected to the lower 
house of the State 
legislature in 1826, 
to the Senate in 
1830, and to the 
High Court bench 
in 1833. His term 
expired in 1837. In 
1840, he was ap- 
pointed to fill the 
vacancy caused by 
the death of Mr. 
Justice Pray, but 
was succeeded during the same year by 
Mr. Justice Turner. He was again elected 


| to the bench in 1849, and was made chief 


He delivered the opinion of the 
court in the famous case of the State of 
Mississippi v. Johnson, 25 Miss. R., holding 
that the State was liable for the payment 
of the bonds of the Union Bank. He died 
in 1863. The memorial resolutions adopted 
by the bar characterized him as ‘‘a judge 
without fear and without reproach, a citizen 
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conscientious in the discharge of every duty, | during several terms in the State senate, and 
and a man whose heart was open to every | was, in 1833, elected to the circuit bench. 
sympathy for the wants and sufferings of his | In 1838, he was elected to the United States 
fellow-men.” Senate to succeed Judge Black, who had re- 

Daniel W. Wright was a native of Tennes- signed. Before taking his seat, Judge Trotter 
see, was reared and educated in Alabama. | resigned his place in the United States Sen- 
He was an able advocate and possessed pow- | ate, and was appointed to the Supreme 
ers of oratory, but never wrote an opinion | bench of his State, to fill the vacancy caused 
during his service of five years on the bench. | by the resignation of Justice Wright. He 
He resigned in 1838, and retired also from the | was in 1839 clected by the people to the 
bar, and died a few same position for 
years later. the term of six 

Publius Rutilius 
Rufus Pray, a native 
of the Stateof Maine, 
and a ripe scholar, 


years, but resigned 
in 1842 and re- 
sumed the practice 
of law in Holly 
Springs. In 1860 
he was elected to 
the chair of law in 
the University of 


began the practice 
of law in Hancock 
county. He _ was 
president of the con- 
stitutional conven- 
tion of 1832. He 
was elected to the 


Mississippi and 
served there for two 
years. On the re- 
organization of the 
courts in 1866 he 
was elected to the 


bench in 1837 and 
held the position 
until his demise in 
1839. “Mr. Pray circuit bench and 
resided at Pearling- died a few months 
later. He was a law- 
yer of marked abil- 
ityand much culture, 


ton, near the sea 
coast, where lands 
were held mainly 


under old French and was devoted to 








and Spanish grants. his profession. 


He attended the H. H. CHALMERS, Joseph 5S. B. 
courts in New Or- Thacher was a na- 
leans and thus ac- tive of Massachu- 





quired a taste for the civil law.” He was | setts and was reared and educated in Boston. 
empowered by the legislature in 1833 to | Mr. Lynch says: ‘He was a descendant of 
revise the statutes of the State. In doing | Oxenbridge Thacher, who was employed in 
the work he was “ ambitious of originality” | connection with James Otis, by merchants of 
and caused the code ‘to smack too strongly | Boston, in 1761, to defend them against the 
of the Roman law.” This displeased the | Writs of Assistance, and whom John Adams 
disciples of Coke and the proposed code was | says the advocates of the Crown hated more 
rejected. than they did Otis or Samuel Adams.” In 

James F. Trotter, a Virginian by birth, | 1833, Mr. Thacher, attracted by the fame of 


removed first to Tennessee, and thence to | Prentiss and others, settled in Natchez, and 


Monroe county, Mississippi. He served | soon acquired a lucrative practice. 
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In 1843, Mr. Thacher became a candi- 
date for the supreme bench, and, “after a 
spirited political contest, entirely incompati- 
ble with the nature and dignity of the high 
office,” was elected for the term of six years. 
In 1849 he was a candidate for re-election, 
and during the canvass was charged with 


having procured, during his candidacy in | 
1843, the publication of articles highly dis- | 
| appointed major-general of the state troops 


paraging to the character of his oppo- 
nent, 


the most successful criminal lawyers in the 


South. He was elected district attorney in 
1835, appointed to the supreme bench by 
Governor Tucker in 1842, and served until 
the election of Mr. Justice Clayton in the 
fall of that year. He was colonel of a Mis- 
sissippi regiment in the Mexican war. In 
1857 he was elected to Congress. Hewas 
a brave, dauntless spirit. In 1861 he was 


by Governor Pettus. 





The bar and others 
of Natchez procured 
from the editor of 
the Gallatin “Sig- 
nal” his letter 
“arranging the 
terms and suggest- 
ing a schedule for 
the circulation of 
the aarticies.” In 
consequence in part 
of this disclosure, 
Judge Thacher was 
defeated by Judge 
Cotesworth P. 
Smith, although the 
latter was a Whig 
and an avowed ad- 
vocate of the pay- 
ment of the Union 
Bank bonds by the 








He is the author of 
an interesting book, 
entitled ‘ Recollec- 
tions of Mississippi 
and Mississippians.” 
He died suddenly 
while away from 
home in 1890. 
Ephraim S. Fisher 
was born near Dan- 
ville, Kentucky, and 
emigrated to Mis- 
sissippi in 1833. 
After a brief so- 
journ at Vicksburg 
he obtained a license 
to practice law, and 
located at Coffee- 
ville. He served in 
the legislature dur- 
ing one session, and 








State. ‘It is said 
that Judge Thacher’s 
talents were more of 
the literary order 
than professional.” He devoted to 
science and wrote essays of considerable 
merit. 

Gen. Reuben O. Davis was born in Ten- 
nessee, near Winchester. When five years 
old his parents moved to Alabama., He 
remained there until he was sixteen, and 
there attended the public schools. He first 
studied medicine under the advice of his 
father, but afterwards devoted his talents to 
the study of the law, and became one of 


was 


TAMES Z. GEORGE, 


| 


declined reélection. 
He attained high 
rank at the bar, and 
was in 1851 promo- 


| ted to the supreme bench, where he served 


| with industry and ability until a short time 





prior to the civil war, when he resigned his 
position to resume the practice of law. He 
was nominated for governor of Mississippi 
in 1865, but was at the time of his nomination 


| in Washington city on professional business, 


and did not return till a few days before the 
election. In 1869 he was appointed to the 
circuit bench by Governor Alcorn. In 
1876 he removed to Texas and died sud- 
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denly a few months later. He was an able 
and upright man. 

Collin S. Tarpley was born in Petersburg, 
Virginia, in 1802. His family moved to 
Nashville, Tennessee, when he was ten years 
of age. By means of the most rigid econo- 
my his widowed mother managed to secure 
his education in the Cumberland Univer- 
sity. 

He subsequently taught school and then 
began the study of law under the tuition of 
Governor A. V. Brown and James K. Polk 
who were then partners. With their gener- 
ous aid he secured a license and began prac- 
tice in the town of Pulaski. In 1831 he re- 
moved to Florence, Alabama, and became 
associated with the Hon. John McKinley who 
was afterwards one of the justices of the su- 
preme court of the United States. In 1838 
Mr. Tarpley came to Mississippi and settled 
in Hinds county, where he formed a partner- 
ship with Judge Taylor. His firm enjoyed 
a large and lucrative practice. On the res- 
ignation of Chief Justice Sharkey he was 
appointed to the supreme bench by Gov- 
ernor Whitfield. 
versy as to the power of the governor to 
make the appointment, and Mr. Tarpley 
soon resigned and resumed his place at the 


There was some contro- 


bar. He was public spirited and took an 
active interest in agricultural questions. In 
1859 he delivered a polished address before 
the Shelby County, Tennessee, Agricultural 
Association, in which he earnestly advocated 
the conversion ot the Hermitage, then the 
property of the State of Tennessee, into an 
He to 
been the originator of the scheme for the 


agricultural college. is said have 
construction of the New Orleans and Jack- 
son Railroad. He drafted its charter, was 
one of its directors, devoted much time to 
the enterprise, and lived to see the fruition 
of the project which was regarded by many 
“as the dream of a visionary.” He was an 
ardent Democrat, was a member of the Balti- 
more convention of 1852, and earnestly ad- 


vocated the election of Mr. Jefferson Davis 


as governor of Mississippi.: He died in 
1860. 

William Yerger was a native of Lebanon, 
Tennessee. He graduated from the Cum- 
berland University before he attained his 
majority, and was immediately admitted to 
the bar. In 1837 he removed to Mississippi 
and began the practice of law at Jackson. 
He was a profound lawyer and an eloquent 
advocate. In 1850, though a member of 
the Whig party then in the minority and 
opposed to most of the popular measures of 
the day, he was elected to a seat on the 
high court bench. many 
great opinions is the famous one, concur- 
ring with Justice Smith, in the case of the 
State of Mississippi 7. Johnson, 25th Miss., 
625. Judge Wiley P. Harris, 
ing to the supreme court the memorial 


Among his 


in present- 
resolutions of the bar touching Judge Yer- 
ger’s death, said: “It is not for me to at- 
tempt to measure the intellectua! stature of 
William Yerger, nor to point out and define 
those traits of mind by which he built up a 
splendid and lasting reputation. I may re- 
fer, however, to the manifestations of his 
great powers which were obvious to us all.” 
to his eminent service. 


He then referred 


Judge Yerger was truly a great and good 


man. 

Alexander H. Handy was born in Somer- 
set county, Maryland, on a. 
1809. 

Mississippi in 1836, immediately after his 
He acquired a lucra- 


December 
He was well educated. He came to 
admission to the bar. 
tive practice at Canton, and was in 1853 
elected to a seat upon the bench of the 
1860, and 
again in 1865, became chief justice in 1866. 
He resigned his office in 1867 in 
quence of the subjection of the court to mili- 
tary power by the 

He then to 
elected to the chair of law in the 
sity of Maryland which he occupied until 


high court. He was reelected in 


conse- 


Federal government. 
and 


Univer- 


removed Baltimore was 


his return to Mississippi in 1871. He was 


a Democrat and an earnest advocate of the 
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He was-a fluent 
He died at 


doctrine of State rights. 
speaker and a polished writer. 
Canton in 1883. 
William L. Harris 
county, Georgia, July 6, 1807. 
uated from the University of Georgia at 
the age of fifteen, began the study of law 
and was admitted to the bar by legislative 
enactment before he attained his majority. 
In 1837 he settled in Columbus, Mississippi, 
and there acquired 
a large practice. In 
1853 he was elected 
circuit judge. In 
1856 he served as 
one of the threc 
commissioners who 


Elbert 


He grad- 


was born in 


compiled the code 
of 1857. In 1860 
President Buchanan 
tendered him the 
appointment to a 
seat on the supreme 
bench of the United 
States but he de- 
clined “because of 
the impending sc- 
cession.” He was 
elected to the bench 
of the high 
of errors and ap- 
peals of his State 
in 1858 and again 
in 1865; he re- 
signed in 1867 be- 
cause of the subor- 
dination of the court to military authority. 
He was learned in the law and possessed of 
great oratorical powers. He removed to 
Memphis and resumed the practice of his 
profession. He died in 1868. 

David W. Hurst of Amite county was in 


court 


THOMAS 








H. WOODS, 


October, 1863, elected to fill the unexpired | 


term of Justice Smith, but the courts were 
then closed and his occupancy of the bench 
was merely nominal. 

Henry T. Ellett was a successful lawyer in 


of Lusby v. 


He was a democrat in 
politics. He was accomplished, learned 
and popular. He was in November, 1846, 
elected to succeed Col. Jefferson Davis in 
the Congress of the United States, and 
served until March, 1847, when he declined 
reelection and resumed the practice of law. 
He was one of the three commissioners who 
framed the code of 1857. In 1866 he was 
elected to the bench of the high court. 
With his associates, 
Justices Harris and 
Handy, he resigned 
in 1867, and _ re- 
moved to Memphis 
where he resumed 
the practice of law 
and continued till 
his death which oc- 
curred in 1887. 
Thomas G. Shack- 
leford graduated 
from the school of 
law in the Transyl- 
vania University 
and settled in Mis- 
sissippi. He was 
appointed to the 
bench in 1868 by 
General Ames, the 
military command- 
ant, and performed 
most of the labor 
during his term. 
He was circuit judge 
for several years 
after his retirement from the supreme bench. 
E. Jeffords, of Issaquena county, also sat 
by appointment under military rule in 1868. 
The opinions of this tribunal are found in 
the forty-second volume of the Missis- 
sippi reports. In criticising a case cited 
in that volume, as authority in the cause 
Railroad Co., 73 Miss., 360, 
Justice Woods, speaking for the present 
“The case has no binding 
authority upon us, nor does the doctrine 


Claiborne county. 


court, says: 
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of 
the case referred to, nor in any other case 
the so-called 42 Miss. The 
opinions found in that volume are the utter- 
ances of a tribunal appointed by a military 
satrap who then ruled in a prostrate com- 
monwealth, and have no other binding au- 
thority upon us than that each case therein 
must be regarded as res adjudicata!” 
Ephraim Geoffrey Peyton was born near 
Elizabethton, Kentucky, in 1802. His an- 
cestors were from Virginia. 


stare decisis have any application in 


found in 


He was sent to 


college at Gallatin, but left school at the age | 


of seventeen and came to Natchez, Mississippi, 
with an older brother. There he obtained 
employment as a printer, and later secured 
a small school the forests of Wilkinson 
county where he began and prosecuted the 
In 1825 he obtained his li- 
cense from the supreme court then in ses- 
at Natchez. 
saddle-bags with law books and went into 
the interior to practice. He located at Gal- 
latin in Copiah county, and, with his earn- 


in 
study of law. 


sion 


ings, soon thereafter established a large 
house at Grand Gulf in Missis- 
He served one session in the legisla- 


mercantile 
sippi. 
ture and then “ persistently refused to com- 
pete for any political office.” In 1839 he 
elected district attorney and 
with fidelity and ability. 
Whig in politics and earnestly opposed the 
His antipathy to the 
measures of democracy led him into affilia- 
tion with the Republican party after the war. 


was served 


He was a zealous 


policy of secession. 


He was appointed to the supreme bench by 
General Ames, and upon the reorganization 
of the court under the constitution of 1869, 
was again appointed by Governor Alcorn. 
In 1870 he became chief justice, and held 
the position until the Democrats came into 
power in 1876. He was an accomplished 
lawyer and an able and impartial jurist and 
enjoyed the respect and esteem of the pro- 
fession to the end, regardless of party fealty. 

Under ‘the of 1869 the 
judges were selected by appointment of the 


constitution 


He thereupon filled his | 





governor with the advice and consent of the 
Senate. The first bench thus constructed 
consisted of Chief Justice Peyton, above 
mentioned ; Jonathan Tarbell and Horatio F. 
Simrall, associate justices. 

Mr. Justice Tarbell was from Washington 
city. He served from the date of his ap- 
pointment in 1870 until 1876 when he re- 
turned to Washington and resumed his 
practice. 

Horatio F. Simrall was born near Shelby- 
ville, Kentucky, February 6, 1818. He 
attended a select school at Shelbyville and, 
at the age of seventeen, entered Hanover 
College (Ind.). _ He afterwards became 
a tutor in the school at Shelbyville, and 
in connection with his work, prosecuted the 
study of the law, his chosen profession. 
In 1838 he attended the law school of Tran- 
sylvania University, and later obtained his 
license at Frankfort. In 1839 he settled at 
Woodville, Mississippi, where he enjoyed a 
large practice. He was a member of the 
legislature from 1846 to 1848. In 1857 he 
accepted the chair of law in the University of 
Louisville and filled it until the beginning of 
the civil war. In 1861 he returned to his 
plantation in Wilkinson county. In 1867 he 
removed to Vicksburg and continued the 
practice of law with success. He defended 
many persons who were under prosecution 
in the court martial over which Gen. Adel- 
bert C. Ames, afterwards governor of the 
State, was the presiding officer. In 1870 
the governor, impressed by the learning 
and skill which Mr. Simrall had manifested, 
tendered him a seat upon the supreme 
bench, and Judge Simrall, at the earnest 
solicitation of leading members of the bar 
of the State, accepted the commission and 
served nine years with marked ability and 
integrity, being chief justice much of the 
time. In 1870 he was appointed one of the 
trustees of the University of Mississippi by 
In 1881 that institution 
conferred upon him the degree of LL.D. He 


Governor Alcorn. 


is at present one of the lecturers of the law 
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school of that university. His familiarity 
with public men and measures invest his 
discourses on _ international 
tional law with peculiar interest for the stu- 
dents, and it is pleasing to see them sitting 
at the feet of their venerable instructor. 

H. H. Chalmers was born 
county, Virginia, in 1833. He graduated 
from the University of Mississippi in 1853, 
and began the practice of his profession in 
De Soto county. He 


and constitu- | 
| promoted to the office of colonel. 


in Halifax | 


Montgomery, Alabama. At the expiration 
of this service he enlisted in the Confederate 
army. He was made captain and afterwards 
He was 
slightly wounded at the battle of Corinth. 
After the war he was elected circuit judge. 
In 1870, he served as one of the com- 
missioners who framed the code of 1871, 
and in 1879, he performed like service in the 
construction of the code of 1880. He was 

appointed to the su- 





was devoted to the 
law and attained a 
high rank at the bar. 
He was a profound 
student and a fluent 
sneaker. He never 
sought or held office 
except in the line of 
his profession. He 
was appointed to 
the supreme bench 
in 1876, and re-ap- 
pointed at the ex- 
piration of his term, 
and died suddenly 
Jan. 4, 1885. His 
opinions adorn the 
reports of the court. 

Joseph A. P. 
Campbell was born 
in South Carolina, 
March 1830. 
Judge Campbell was 
educated at David- 
son College, North 
Carolina, and came directly to Madison 
county, Mississippi. 





y 4 


a» 


ALBERT H. 


bar at Kosciusko, June 12, 1847, at the age | 
He opened a law office at | 


of seventeen. 
that place and conducted a large and profit- 
able practice. He was elected to the legis- 
ture in 1851, when he had just attained his 
majority. In 1859 he was reélected and 
then became speaker ofthe house. In 1861 
when his State seceded, he was elected a 
delegate to the constitutional convention at 


He was admitted to the | 








WHITFIELD. 


| to the bar in Carroll county. 


premebenchin 1876, 
and served continu- 
ously until 1895, 
when he declined 
re-appointment. He 
is forceful, eloquent 
and learned. He was 
chief justice during 
much of the period 
of his occupancy of 
the supreme bench. 
He is yet a practi- 
tioner, but only ac- 
cepts 
cases of interest or 
importance. 

James Z. George 
was born in Monroe 
county, Georgia, 
October 20, 1826. 
When he was eight 
years of age, his 
mother, then a wid- 
ow,removed to Nox- 
ubee county, Mis- 
sissippi, and thence, two years later, to 
Carroll county, where he received his educa- 
tion in the common schools. He enlisted 
as private in the first regiment, Mississippi 
volunteers, in the Mexican war, under the 
command of Colonel Jefferson Davis, and 
participated in the battle of Monterey. On 
his return, he studied law and was admitted 
In 1854 he 
was elected reporter of the high court of 
errors and appeals, and served in that ca- 
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Hill, but his studies were interrupted by the 
call to arms, and, at the age of seventeen, 
he enlisted in the Confederate service, and 
was a gallant soldier throughout the war. 


pacity until the outbreak of the civil war. 

He prepared ten volumes of the reports of | 
that court and a digest of the decisions of | 
the appellate courts from the date of the ad- | 


mission of the State into the Unionuntil 1870. 
These works are monuments to his learning 
in the law. He was a member of the con- 
vention which adopted the ordinance of se- 


At its close, he studied law in the office of 
Judge Yerger, and later, with Messrs. King 
and Mayes, at Gallatin, and was admitted to 


| the bar at the latter place in 1866. He sub- 


cession and signed that memorable document. | sequently removed to Crystal Springs and 


He was captain of the twentieth regiment of 


Mississippi _volun- 


| there prosecuted his profession with success 


until 1872, when he 





teers and was pro- 
moted, successively, 
to the offices of col- 
ongl and brigadier- 
general in the Con- 
He 


was chairman of the 


federate service. 


Democratic execu- 
tive committee of 
his State in 1875-6. 
In 1879, he was ap- 
pointed to the su- 
preme bench 
made chief justice. 
In February, 1881, 
he resigned his seat 
on the bench to take 
the place to which 


and 





was elected in 
United States 
He was re- 


he 
the 
Senate. 
élected in 1886, and 
again in 1892 and 
declined reélection 
in 1896. He 
the leader in the Constitutional Convention 
of 1890. In all these relations, with his 
strong arm and great brain and sympathetic 


was 


heart, he wrought much for the cause of | 


liberty and good government. His career 
is a part of the history of the country. 
died, honored and lamented, on the four- 
teenth day of August, 1897. 

Tim E. Cooper was born July 5, 1843, 
in Copiah county, Mississippi. He entered 
the University of North Carolina at Chapel 


SAMUEL H. 


He | 


to Hazel- 
and there 


removed 
hurst 
likewise acquired a 
large and lucrative 
He was 

to the 
bench in 
succeed 
Justice 
In 1896, 
resigned his 


practice. 
appointed 
supreme 
1881, to 
Chief 
George. 
he 
place, and removed 
to Memphis, where 
he is now engaged 





in the practice of his 
profession. 

James M. Arnold 
was an able member 
of the Columbus 
bar. He served on 
the circuit bench for 
a number of years 
with 
isfaction. 


eminent  sat- 
He was 
to the 
supreme bench in 1885, and served there 
with ability and impartiality until 1889, when 
he resigned his place to resume the practice 
of his profession. Justice Arnold was a 
man of much learning and many accom- 
plishments. After leaving the bench 
settled in Birmingham, Alabama, and con- 
tinued in practice until his death in 1898. 
Thomas H. Woods was born in Glasgow, 
Kentucky, in 1838. In 1848 his father, 
the Rev. Henry Woods, removed with his 


TERRILL. 


promoted 


he 
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family to Kemper county, Mississippi. 


There the son attended the public schools. | 


In 1871 he went to Meridian. He attended 
Williams College, Massachusetts, two ses- 


sions, and, upon his return, began the study | 


of the law, and soon afterwards obtained his 


license to practice and settled in Kemper 


county. He was sent as a delegate to the 


convention which passed the ordinance of | 


secession, of which body he was the young- 
est member. He was a gallant soldier in 
the Confederate army, and received a serious 
at Malvern Hill. In 1865 he was 
elected district attorney, reelected in 1866 
and again in 1875. He resigned this office 
in 1876, and was in 1882 elected to the 
In 1889 he was appointed 


wound 


state senate. 


| 
| 
| 


| 


to the Supreme bench, which position he | 


still retains. He is now the chief justice. 
Albert H. Whitfield is a native Missis- 
sipian. He of Scotch-Irish descent 
and was born in Monroe county, October 
12, 1849. - He on the farm. 
He graduated at the University of Missis- 


is 


was reared 


sippi with first honor, taking the degree of | 


A.B. in 1871. 
Greek, Latin and history in that institution. 
He also obtained there the degree of A.M. 


He was adjunct professor of 


in 1873 and the degree of B.L. in 


1874. | 


He practiced law from 1874 to 1894 when 


he was elected to the chair of law in the 
University of Mississippi. This position he 
filled until 1894 when he was appointed by 
Governor Stone to his present place on the 
Supreme bench. The honorary degree of 
LL.D. was conferred upon him by his a/ma 
mater in 1895. 

Thomas R. Stockdale was a native of 
Pennsylvania, and graduated from Jefferson 
College. He afterwards attended the school 


of law in the University of Mississippi, at- 





tained the degree of B.L. and settled in | 


Pike county in 1858. He entered the Con- 


} 


federate service in 1861, and continued in 
the army till the close of the war. He was 
elected to Congress in 1886, and served there 
until 1890. In the fall of 1896 he was 
appointed by Governor McLaurin to the 
supreme bench for the unexpired term of 
Justice Cooper, resigned. He occupied 
the bench until March 1897, when his term 
expired. He died in 1898. 

Samuel H. Terrill is a native Mississippi- 
an, having been born in Jasper county in 
1835. He was educated in the county 
schools and later attended the University of 
Mississippi. He enlisted in Company C 
of the 37th Mississippi regiment and served 
as its captain until 1863, when he was pro- 
moted to the rank of major. After the war 
he settled permanently at Quitman and en- 
gaged in the practice of law until 1882, 
when he was appointed to the circuit bench, 
where he served efficiently. In 1897 he was 
promoted by appointment of Governor 
McLaurin to the seat he now occupies on 
the supreme bench. 

Much of the information contained in the 
foregoing sketch, especially touching the 
early judges, has been gleaned from Clai- 
borne’s ‘History of Mississippi,” ‘ The 
Bench and Bar of Mississippi,” by James 
D. Lynch, and Goodspeed’s ‘“ Memoirs of 
Mississippi.” The intended to in- 
clude in this article the history of noted 
causes which determined 
the Supreme Court of Mississippi, and it 
would have been well to have treated each 
case in connection with the sketch of the 
judge who rendered the opinion therein. It 
was found, however, that this method would 
protract the article to an unreasonable length. 
An account of these cases may be furnished 
at some future day. Suffice it now to state 
that they fully sustain the reputation of the 
court for ability and impartiality. 


writer 


have’ been in 
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ICHOLAS TROTT, the first attor- 
ney-general of the Province of Caro- 
and afterwards 
man of splendid legal ability, of unbounded 


lina, chief-justice, was a 
ambition, and of little principle. 
trite expression, he knew well how to look 
out for number one. He in 
the history of ‘Carolina as having set him- 
self, while a member of the Assembly, in 
violent opposition to what he deemed the 
undue assumption of authority on the part 


is renowned 


of three governors, by two of whom he was 


CHIEF-JUSTICE TROTT AND THE CAROLINA PIRATES. 


To use a | 


deposed, and each time reinstated by act of | 
Assembly ratified by the council, or king’s | 


own, as it was called. 


He it was, too, who | 


took bull-dog issue with this same royal | 


council as to its claim to being an Upper 


House, corresponding to the House of 


Lords of England. 


Trott held that with | 


this council alone did not rest the power of | 
either rejecting or ratifying enactments, and | 


dubbing it the House of Proprietors’ Depu- 
ties, by which name he also persuaded the 


Assembly to designate it. This question 


once sprung with reference to the higher 
power of the Council in the enactment of | 


laws, the tension never slackened until the 


coming of the Revolution of 1776 with its | 


weightier matters put an end to it. Among 


others, the heated and protracted contro- 


versy concerning it between William Henry | 


Drayton of South Carolina and the Hon. Sir 
Egerton Leigh of England, became a matter 
of international interest. 

But all the same the royal council con- 
tinued to hold its own to the end of the pro- 
prietary government; sitting as a separate 
body, without the consent of which no law 
could be passed nor even a question of law 
considered. 

It is also asserted that the tyrannical con- 
duct of Trott while chief-justice had much 
to do with the throwing off by a long-suffer- 


BARNES. 






ing people of the yoke of the proprietary 
government. However, Trott is more widely 
known in history as ‘‘ the man who hung the 
pirates.” 

On the coming of Trott to the province, in 
In- 
deed, they may more fittingly be described 
as in no shape at all. The court, if so dig- 
nified a term may be applied, consisted of 
only a judge and sheriff, with no prosecuting 
officer. The grand (?) model of Locke, as 
is well known, was antagonistic to lawyers. 
It declared it to be a ‘* base and vile thing 
to plead for money or reward,” and it for- 
bade any but a near kinsman to appear in 
court in another’s behalf. Even he had to 
take public oath that he had not bargained 
to enter upon said defense for any money 
consideration or for other reward. The ob- 
ject of this was only too evident. With no 
shrewd legal minds to combat their schemes 
and plans, the proprietors and their official 
puppets could have things all their own way. 

It is believed that Trott was the first real 
lawyer to appear in the province, that is, 
one regularly trained; and it is amusing to 
note the comments which his coming calked 
forth from some writers of that day. The 
appearance of the serpent in Eden seems to 


1698, legal affairs were in a sad shape. 


have been a matter of little consequence 
compared to the advent of this lawyer. 
The proprietors sent out a chief-justice 
and an attorney-general at the same time, 
though the attorney-general was the first to 
be commissioned and to assume his duties. 
In the hands of this official was placed 
unlimited power, for, in addition, he was 
advocate-general of admiralty and naval 
officer. His duties were manifold. 
First, he was expected to instruct the gov- 


thus 


ernor in various matters pertaining to his 
office. 


anything of a clayey nature, the attorney- 


Thus, if that chief executive were 
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general could mould as well as direct. 
Second, all acts of Assembly were laid 
before him prior to their confirmation by 
the Upper House, so that he might see that 
they in every way conformed to the laws of 
England, also that they would be such as 
were not repugnant to the Lords Pro- 
prietors. Third, to prosecute and take 
charge of all criminal matters. In short, 
he was the court. Fourth, to keep his eye 
sharply upon the Indian trade, and to so 
turn the tide of it that it should come in 
laden with the highest moneyed values. In 
addition to these, and much more unneces- 
sary to name, he was to have full control of 
the pushing of the matter of the King’s cus- 
All collectors of same were not only 
to report to him, but also to consult with 
him and to receive and act upon his advice. 
As naval officer he had full jurisdiction over 
every ship outward or inward bound. For 
these many duties, though I cannot say 
they were also onerous, he received the 
magnificent sum of £40 per annum, about 
$200. It can therefore be a matter of no 
surprise that he set about devising ways 
and means of perquisites. 

Before being commissioned attorney-gen- 
eral of Carolina, Trott had been governor of 
one of the Bahamas. It was while occupy- 
ing this position that he was accused by 
Edward Randolph, then surveyor-general of 
customs, of being entirely too friendly with 
well-known characters of piratical tenden- 
cies, with whom he curried favor in order to 
further his own interests. Randolph even 
asserted that Trott had provided a safe har- 
bor for the vessels of certain pirates for 
whom search was being made with the view 
to bringing them to justice. How much 


toms. 


truth there was in these accusations, never 
became known, at least not in Carolina. 
One thing in Trott’s favor was that the 
same charge had been made by Randolph 
against various other governors, for the sur- 
veyor-general was a blustering, outspoken 
man, “ pirate mad,” as many asserted. 





At any rate, Trott came to the province 
with this charge hanging about him as a 
most unpleasant bit of moral drapery. This 
may have been the chief cause of his unusual 
harshness and severity during the famous 
trial of the pirates, Stede Bonnet and others, 
in Charleston, in 1718. Any leniency on 
his part might have seemed a confirmation 
of Randolph’s charge. 

I am aware that in a recent defense of 
Chief-Justice Trott it is claimed that there 
were two Nicholas Trotts, and that the first 
attorney-general of the Province of Carolina 
was never even a resident of the Bahamas. 
As this statement is ‘directly opposed to 
that of every history of South Carolina I 
have examined, I know not what proof the 
writer of the said defense can bring forward 
in substantiation of the claim. Only the 
bare assertion is made in the article, and 
nothing given to sustain it. 

The trial of the Carolina pirates was 
one that attracted wide-spread attention 
at the time, and that is still alluded to, 
and incidents in connection with it quoted, 
to this day. The Johns Hopkins University 
has considered it of sufficient import to in- 
clude it in their series of Historical and 
Political Studies: the volume, the twelfth in 
the series, having been prepared in 1894, by 
Shirley Carter Hughson, under the title of 
“The Carolina Pirates and Colonial Com- 
merce.” 

At the time Trott was appointed chief- 
justice the whole Carolina coast from the 
mouth of the Cape Fear River to the St. 
John’s was infested with pirates. So, too, 
was the track of merchant vessels from the 
Colonies to England and from Carolina to 
Barbadoes, Jamaica, and other West India 
Islands. For the rice ships going out, and 
the vessels laden with sugar, rum, and fine 
dress-stuffs, coming in, were the most tempt- 
ing of prizes. In four years’ time about forty 
vessels were taken on the Carolina coast. 

The laws of those days touching pirates 
were rather lax; or, rather, perhaps, the 
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laws were well enough, but those who had 
the putting into execution of the laws were 
careless as to their duty. Often, too, bribery 
was charged. It considerable 
difference as to the nationality of the vessel 
seized and robbed. When the sailors came 
their pockets full of fzstoles 
and doubloons and with rich pieces of satin, 
lace, and silk for their friends, taken from 
French and Spanish vessels, Oh, then they 
were gallant fellows indeed! or at the worst 
It was only when British vessels 
Even 
then little was done to apprehend them. 

It is a well-known ‘fact that the king him- 
self (Charles II), on his restoration, openly 


also made 


on shore with 


privateers. 
were seized that they became pirates. 


encouraged piracy, or privateering, as he was 
pleased to call it, for the profit it brought 
him. He knighted Henry Morgan, the no- 
torious pirate, and made him deputy gov- 
William 


sioned privateers against vessels of France 


ernor of Jamaica. also commis- 
and Spain, knowing well that these papers 
but gave broader scope for plunder and 
bloodshed to men already in bad repute. 
One of the most desperate and successful 
of the pirates who for some time harassed 
the Carolina coast, was Stede Bonnet, the 
very last man one would have supposed 
could have lent himself to such a calling. 
For he was a man of wealth and position, 
had served faithfully and with much distinc- 
tion with the king’s army in Barbadoes, be- 
ing commissioned to the rank of major for 
brave conduct. a man of refine- 
ment and education, with many accomplish- 
ments for those times. 


He was 


His piratical career 
began in company with Edward Thatch, the 
had 
spread such terror along the entire North 
American shore. After having made several 
cruises with Thatch, plundering and slaying, 
Bonnet suddenly cut loose from the noted 
pirate and proceeded to England, where he 
availed himself of the proclamation of Wil- 
liam granting pardon to pirates on certain 
conditions, took the oath, and received the 


notorious Black Beard, whose name 





proper clearance papers for his_ vessel. 
Then, under the pretence of privateering, 
with the king’s sanction, he entered upon a 
career of plunder and bloodshed second to 
that only of the notorious Captain Kidd, 
armed with a like authority. He fitted a 
vessel, mounted it with the newest and best 
guns, and gathered about him a crew of 
seventy desperate men. He soon became 
such a terror to the whole Carolina water 
way, under the name of Captain Thomas, 
that Governor Johnson, of Carolina, in 1718, 
determined to capture him and his crew. 
He therefore dispatched Col. William Rhett 
in command of two sloops. Rhett sailed for 
the mouth of the Cape Fear river Septem- 
ber 20. He came upon the pirates in their 
hiding place, took them completely by sur- 
prise, and, after a desperate encounter and 
much bloodshed, accomplished the capture 
of Bonnet and the remainder of his crew, 
about thirty in number. Soon after being 
brought to Charleston, Bonnet managed 
to escape, it is said, in the disguise of a 
woman. He was recaptured by Colonel 
Rhett, while hiding in the dense myrtle cop- 
pices on Sullivan’s Island, just off the har- 
bor. In the meantime his crew had been 
brought to trial and twenty-two of them 
sentenced to death, two turning State’s evi- 
dence, and five or six proving that they 
were captives from peaceful vessels, and had 
been pressed into the pirate’s service against 
their will. 

Chief-Justice Trott’s charge to the grand 
jury when the pirates were brought up for 
indictment was able and exhaustive. So 
clear and forceful was it, pruned of a certain 
amount of pedantry, so accurately did it 
deal with the various points of the law, that 
it was included among the “ State Trials” 
published in London, copies of which may 
be found in the older law libraries of Eng- 
land and of a few in this country. This 
charge is also quoted at some length in 
“Phillimore’s International Law.” 

Bonnet was brought to trial on November 
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10, 1718, Chief-Justice Trott presiding, with 
ten assistant judges and Richard Allein as 
prosecuting attorney. There had to be a 
special act of the Assembly providing for 
the trial of the pirates, the old statute of 
Henry VIII, relative to piracy, then in force 
in the province, not being considered suff- 
cient to cover the exigencies of the case. 
The act of the Assembly also provided lists 
of those from whom the two juries, grand 
and petit, should be drawn. 

From the moment of Bonnet’s appear- 
ance in court, Trott’s overbearing manner 
He also many 
In short, 


impressed all who saw it. 
times overstepped his authority. 
instead of being the calm, impartial, and dig- 
nified judge, he became not only the prose- 
cutor but the unrelenting Nemesis as well. 
Bonnet’s own demeanor, quiet, gentlemanly, 
forbearing, was in so marked contrast to 
Trott’s, that, in spite of themselves, specta- 
tors found their sympathies turning to Bon- 
net. The chief-justice constantly interro- 
gated the accused as well the witnesses; en- 
deavoring at each passage of words to probe 
as deep as possible, and to expose every 
weak point in Bonnet’s plea. Under the 
English law it was the duty of the judge, 
especially as the accused was deprived of 
counsel, to see that he not only had a fair 
trial, but also to take care of his interests. 
through the entire 
trial was diametrically opposed to every 
prompting of humanity and justice. He not 
only assailed every point of the defense, but 
he also brought to bear upon the case the 
testimony of various of the pirates at the pre- 
ceding trials, when Bonnet had not been 
present. On Bonnet’s attempting to reply he 
was either silenced or overwhelmed by the 
judge’s arrogance. 

Bonnet was sentenced on November 12, 
and executed about three weeks later. One 
remarkable thing about this famous trial was 


The course of Trott 








among several other similar ones, of the fol- 
lowing sentences, stopping after each to read 
the passage from Scripture: ‘You being 
a gentleman that have had the advantage of 
liberal education, and being generally es- 
teemed a man of letters, I believe it will be 
needless for me to explain to you the nature 
of repentance and faith in Christ, they being 
so often and so fully explained in the Scrip- 
tures that you cannot but know them. .. . For 
had your delight been in the law ofthe Lord, 
and that you had meditated therein, day and 
night (Psalm i, 2), you would then have 
found that God’s Word was a lamp unto 
your feet, and alightto your path( Psalm cxix, 
105), and that you would account all other 
knowledge but loss in comparison of the 
excellency of the knowledge of Christ Jesus 
(Phil. iii, 8), who to them that are called is 
the power of God and the wisdom of God 
(1 Cor. i, 24),even as the hidden wisdom 
which God ordained before the world (1 Cor. 
ii. 7).” 

Bonnet, who had borne himself bravely 
during the entire trial, broke down com- 
pletely on being sentenced, and from thence 
till the day of his execution made many ab- 
ject pleas for his life. In his letters to both 
the governor and the chief-justice he used 
frequent quotations from the scriptures. To 
Governor Johnson he wrote :— 

“T heartily beseech that you will permit 
me to live, and I’ll voluntarily put it forever 
out of my power by separating my limbs 
from my body, only reserving the use of my 
tongue to call continually on and pray to the 
Lord, my God, and mourn all my days in 
sackcloth and ashes to work out confident 
hopes of my salvation, at that great and 
dreadful day when all righteous souls shall 
receive their just reward... 

‘“‘ Now the God of peace that brought again 
from the dead our Lord Jesus Christ, that 
great shepherd of the sheep, through the 


the knowledge of Scripture displayed by both | blood of the everlasting covenant make you 


the corrupt judge and the bloodthirsty pirate. 
On sentencing Bonnet, Trott made use 


perfect in every good work to do his will, 


| working in you that which is well pleasing in 
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his sight, through Jesus Christ, to whom be 

glory forever and ever, is the hearty prayer of 
‘‘Your honor’s most miserable and afflicted 

servant, STEDE BONNET.” 


Shortly after Bonnet’s sentence a second 
expedition sent by Governor Johnson in 
search of the pirates was also successful, 
capturing a large crew of them, twenty- 








three of whom were executed November 


24. This, together with the efforts made 
by Governor Spotswood of Virginia, who 
slew both the noted pirates Black Beard 
and Worley, taking captive their crews, 
completely broke up the nest of pirates on 
the Carolina coast, and thereafter 
peace to the troubled waters of commerce. 


gave 





T seems well that legal and commercial | 


circles in America should have their at- 
tention directed to a recent decision of the 
Court of Cassation which reveals an unsatis- 
factory attitude on the part of the French 
legal tribunals towards foreign companies 
carrying on business within the territory of 
the Republic. 
given under the Anglo-French Convention 
of 1862. By this convention the high con- 
tracting parties ‘“‘ declare that they mutually 
grant to all companies and other associations, 


The decision in question was 


commercial, industrial or financial, consti- 
tuted and authorized in conformity with the 
law in force in either of the two countries, 
the power of exercising all their rights, and 
of appearing before the tribunals, whether for 
the purpose of bringing an action or for de- 
fending the same throughout the dominions 
and possessions of the other power, subject 
to the sole condition of conforming to the 
laws of such dominions and possessions.” 
The obvious meaning of this treaty is that,! 
(1) companies constituted according to British 
law, are British companies; while those con- 
stituted according to French law, are French 
companies: (2) all British companies are en- 
titled to exercise all their rights and bring 
or defend actions in France or vice versa. 
“In other words,” to quote Mr. Barclay («bi 


1Cf. Mr. Thomas Barclay’s “Companies in France” 
(Sweet & Maxwell, London, 1899). 


haustive monograph on this branch of the law. 





FOREIGN COMPANIES IN FRANCE. 


A brilliant and ex- | 


infra at p. 14), ‘‘a duly constituted British 


| joint-stock company is, under the convention, 


a corporate entity, and when it brings or de- 
fends an action in a court of law, it presents 
itself as a legal person complete and indi- 
visible. 
convention is that, having been properly con- 
stituted in Great Britain, the company shall 
conform to the laws of France, that is to say, 
shall do nothing which a French company 
would not be permitted by law to do.” 

In the case of La Construction, Limited, 
however, the Court of Cassation adopted a 
very different interpretation of the conven- 
tion, and as England’s lot to-day may be 
America’s to-morrow, it may be interesting 
to examine the facts in some little detail. 

La Construction, Limited, had been reg- 
istered as a British limited company in May, 
1888. The subscribers of the memorandum 
of association and the first directors had 
been British subjects exclusively. In 18go, 
three Frenchmen were elected directors in 
the place of three retiring Englishmen, and 
it was at the same time decided in general 
meeting that thenceforward the board meet- 
ings might be held in France. The company 
bought land and erected a casino with money 
advanced by one of the new French directors. 
He was repaid in February, 1894, by the al- 
lotment of a certain number of fully-paid 
shares to his nominees. Debentures at or 
about this time were issued on a mortgage 


The only condition imposed by the 
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of the company’s real property in France, 
and were guaranteed by 7he Brewers and 
General Fire Insurance and Guarantee Cor- 
poration, Ltd. Meanwhile, a private creditor 
of the French director who had advanced 
money to the company obtained a judgment 
against him, and, as permitted by French law, 
he registered this judgment as a general mort- 
gage against any real property the debtor 
might possess; there was other litigation, 
which does not bear on the point in ques- 
tion. This creditor then applied to the local 
court to have the company declared null and 
void as being English only in form, but in 
reality fraudulently constituted out of France 
by his debtor, to evade the more rigorous re- 
quirements of French law. Its assets, he 
alleged, were really those of this particular 
Frenchman, and as such liable, indiscrimin- 
ately with his private means, to satisfy his 
debts. The local court did not take this 
view, but, on appeal to Aix, the higher 
Court held that “ la nationalité d’une société 
se détermine par le lieu ot elle a véritable- 
ment et effectivement son principal établisse- 
ment, c’est-a-dire le lieu ol: se manifeste a la 
fois sa vitalité et son existence sociale, dont 








elle fait le centre de ses affaires,en quelque 
endroit qu’elle soit appelée tant a le suivre 
qu’a les traiter, ot: se tiennent habituellement 
les réunions de ceux qui la dirigent et se pré- 
occupent de ses destinées, le lieu, en un mét, 


ou elle a son principal établissement qui, 
dans un grand nombre de cas, peut différer 
de celui ot se trouve concentrée son exploi- 
tation industrielle ou commerciale.” 

The Court of Cassation in turn was asked 
to reverse this decision and declare that a 
British company, formed in accordance with 
British law, having its registered office in 
Great Britain, is a company protected by 
the. Anglo-French Convention of 1862, and 
that a French Court has no right to go be- 
hind the formation of a company so consti- 
tuted. This, however, the Court of Cassa- 
tion refusedtodo. The circumstances of the 
case, it may be admitted, were especial, and of 
course precedents are not binding in France. 
But in spite of these considerations, the de- 
cision is an ominous one and should be kept 
in view by any foreign countries that may be 
negotiating fresh commercial treaties with 
the French Republic. — Lex. 
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THE ROYAL SUPREMACY. 


By A. Woop RENTON. 


| 
| 


HE recent manifesto of the English 
Church Union has brought into prom- 
inence once more the question of the nature 
of the Royal Supremacy. There is no sub- 
ject on which controversialists on both sides 
of English ecclesiastical life are more ready 
to talk and to dogmatize. There is none in 
regard to which it is more difficult to form 
The doc- 


trine of the Royal Supremacy rests on a 


a really clear and just opinion. 


basis of historical facts and legal and consti- 
tutional conceptions of a very complicated 
character. An attempt to analyze some of 
these will at least serve the purpose of 
showing how very intricate they are and how 
be gener- 
We must start with a 
grasp of the fact that the so-called ‘“‘ establish- 
ment” of the Church of England was not 
effected at the Reformation—an episode 


cautious. wise men_ should in 


alizing about them. 


which may be roughly taken as having | 


ranged from about the middle of the 16th 
century (1532) to about the middle of the 
17th, when the book of Common Prayer 
assumed substantially its present form — 
but commenced with the very existence of 
the English state, which the preéxisting 
Church practically called into being. We 
must further get a distinct notion of what the 
establishment of the Church of England 
really means. As the relationship which it 
signifies is a legal one, we cannot do better 
than define it in the language of that accom- 
plished lawyer, the Earl of Selborne : — 
The establishment of the church by law con- 
sists essentially in the incorporation of the law of 


the church into that of the realm, as a branch of | 


the general law of the realm, though limited as 
to the causes to which, and the persons to whom 
it applies; in the public recognition of its courts 
and judges as having proper legal jurisdiction, 
and in the enforcement of the sentences of those 
courts, when duly pronounced according to law, 


by the civil power. The establishment (so under- 
stood), of the church in England, grew up gradu- 
ally and silently, out of the relations between 
moral and physical power natural in an early 
stage of society ; not as the result of any definite 
act, compact or conflict, but so that no one can 
now trace the exact steps of the process by which 
the voluntary recognition of moral and spiritual 
obligation passed into custom, and custom into 
law. 


This investiture of the law of the church 
with legal sanctions was obviously attended 
with dangers against which the civil power 
was entitled to take, and took, precautions. 

The 


promulgate 


convocations might 
which 


to the common or statute law or repug- 


ecclesiastical 


canons were contrary 
nant to the royal prerogative. 


these interests the meeting of convocation 


To safeguard 
was made dependent on the King’s writ, 
and no canons or constitutions coming with- 
in the category above indicated could be 
this 
juncture to observe that for the object in 


enforced. It may be convenient at 
hand, the question how far Roman canon 
law was held of binding authority in the 
English Church prior to the 16th century — 
a question on which Professor Maitland has 
thrown so brilliant and penetrating a light 
—jis not very material. 
not the between the English 
Church and the papacy, but between the 
English Church and the Crown. 

On the other hand, the ecclesiastical courts 
And _ here 


The point at issue 


is relation 


might exceed their jurisdiction. 
the evil was counteracted by the assertion 
part of the King’s 
Courts of the power of prohibition. ‘ All 
this was settled law,” says Lord Selborne, 


and exercise on the 


speaking of prohibitions to the ecclesiastical 
courts, ‘‘ before the era of Parliaments: 
fully expounded by Bracton, who was one 
of King Henry the Third’s judges.” 


it is 
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Under the comprehensive term “ Royal 
Supremacy ” may be grouped all those safe- 
guards taken by the Crown against an abuse 
by the church either of her legislative or of 
her judicial powers. It is impossible here 
to consider at length how the legal theory 
of the supremacy was carried into practice in 
pre-Reformation times. But some historic 
landmarks must be noted. In the first place 
one of the articles in the Constitutions of 
Clarendon (1164) declares as one of the 
“liberties and customs of the Church of 
England” that “ appeals, when necessary, 
ought to be from the archdeacon to the 
bishop and from the bishop to the archbishop, 
and if justice were not done by the arch- 
bishop, the last resort must be to the King, 
according to whose commandment the cause 
should be finally determined in the arch- 
bishop’s court, without any further process, 
The effect 
of this provision was to make the Final 
Court of Appeal a purely spiritual one — 
for the clause deals with appeals to Rome 
— in connection with which thé fact that the 
appeal was subject to the King’s consent 
was sometimes insisted on. Again in Magna 
Charta, the rights and liberties of the Church 
of England (£cclesia Anglicana) are de- 
clared to be inviolable. Lastly, prior to the 
Reformation the Royal Supremacy was not 
considered as involving any right on the 
part of the Crown to interfere with the 
church in purely spiritual matters either by 
legislative The 
statutes against Lollardism, which might be 
cited as an exception to this proposition, 


unless by the King’s leave.” 


judicial or by action. 


were in no way an innovation upon the then 
doctrinal position of the church. 

We come now to the Reformation. The 
object of the legislation of Henry VIII, by 
which the Royal Supremacy was definitely 
declared by statute, was not to put the 
Crown in a new position as regards the 
church, but in the language of the statute of 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 





| edgment, 


ecclesiastical and spiritual and abolish all 
foreign powers repugnant to the same.” Ex- 
cept in the matter of the dissolution of the 
monasteries, it aimed at nothing but the 
exclusion of the papal power and the estab- 
lishment of the supremacy of the Crown, 
not over a church then created but 
over the old _ then-existing Church of 
England. We may take as a single example 
—others could easily be given— of the 
spirit of the ecclesiastical legislation of 
Henry VIII, the act for the abolition of 
Peter's pence and dispensations (1533, 2 
Hen. VIII, c. 21.) It states expressly that 


Neither it nor any thing or things therein con- 
tained shall be hereafter interpreted or expounded 
that your grace, your nobles and subjects intend 
by the same to decline or vary from the congre- 
gation of Christ’s church in anything concerning 
the very articles of the Catholic faith of Christen- 
dom, etc. 


new 


The Royal Supremacy was formally ac- 
cepted when convocation acknowledged 


(1) That the King was lord and head over the 
church, ecclesiae et cleri Anglcani singularem 
protectorem unicum dominum et quantum per 
Christi legem licet etiam supremum caput, and (2) 
that convocation had always and ought only to 
assemble by the King’s wish; and promised zx 
verbo sacerdotit (3) not to attempt to allege, 
claim, or put in use any new canons but by the 
King’s license ; nor (4) to enact, promulgate or 
execute any such canons without the King’s assent. 


It will be noticed that the doctrine of the 
Royal Supremacy, as stated in this acknowl- 
practically the 


covered same 


| eer pee ; ; 
ground as it did in pre-Reformation times, 


Elizabeth (1 Eliz. c.1) “to restore to the | 
Crown the ancient jurisdiction over the estate | 


and also that the words etiam 
caput are limited by the significant clause 
quantum per Christi legem licet. The sub- 
mission of the clergy was confirmed by an 
actof Parliament, 25 Hen. VIII, c. 19, which 
also gave an appeal from the Archbishop's 
Court to “ the King in Chancery,” a jurisdic- 
tion committed by the King to the court of 
delegates. It is as well that High Churchmen 
should keep in view the fact that if the state 


supremum 
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has encroached on the province of the spirit- 
uality, it was by this statute that the first step 
in that direction was taken. The court of 
delegates was as much a civil statutory 
tribunal as the judicial committee, and no 
one who accepts the legislation of 1533 as 
constitutional will find it easy to explain to 
himself and other people wherein it differed 
in principle from that of 1833, when the 
functions of the court of delegates were 
transferred to the privy council. In 1534 
the Royal Supremacy was again defined by 
a statute (26 Hen. VIII, c. 1), in which the 
King is spoken of as “‘ the supreme head of 
the Church of England.” This act was re- 
pealed by a statute of Philip and Mary (1 
and 2 Ph. and M. c. 8), which was in turn 
repealed by an act of Elizabeth declaring 


That all foreign power and authority, spiritual 
and temporal, should be extinguished and that such 
jurisdictions, privileges, superiorities, preémin- 
ences, spiritual and ecclesiastical, as by any 
spiritual or ecclesiastical power or authority have 
heretofore been or may lawfully be exercised or 
used for visitation of the ecclesiastical state and 
persons shall for ever by authority of 
this present parliament be united and annexed 
to the Imperial crown of this realm. 


It is tolerably clear from these words 
what the constitutional limits of the doctrine 
of the Royal Supremacy were intended to be. 
But the matter was placed beyond all doubt 
by the explanation given in the injunctions 
of 1559 of the oath of supremacy : — 


The Queen neither did nor ever would chal- 
lenge any authority other than was challenged and 
lately used by the king, her father and brother, 
which is and was of ancient time, due to the Im- 
perial crown of this realm, that is, that the Queen 
shall have sovereignty and rule over all manner 
of persons of what estate ecclesiastical or tem- 





poral, so as no other foreign power shall have 
authority over them. 

A later statute (5 Elizabeth, s. 14) refers 
to this explanation as fixing the legal con- 
struction of the oath of supremacy and limit- 
ing the obligation contracted by it. The 
same limited theory was adopted in the can- 
ons of 1603 (1 R. 2) and in the thirty-nine 
articles (Art. 37). Tosum up briefly the re- 
sults of the foregoing observations, what the 
doctrine of the Royal Supremacy does not 
involve is plain enough. It does not involve 
—on the contrary it repudiates — any claim 
on the part of the sovereign or the state to 
affect the creed or the orders of the church 
otherwise than by adding certain legal sanc- 
tions to what the church had from the 
beginning received. But what does it in- 
volve on the positive side, in the way of 
either legislation or jurisdiction? Is there 
a conflict between the express reservation of 
the rights of the Leclesta Anglicana in 
Magna Charta—a reservation emphasized, 
it should be noticed, by the declaration in 
the Reformation legislation that the determi- 


' nation of questions in any cause of the law 


divine belongs to the spirituality, “ without 
the intermeddling of any exterior person,” 
and also by a similar provision in the articles 
—and such statutes as the act of submis- 
sion, and the Judicial Committee, Act 1832, 
not to speak of that stormy petrel of ecclesi- 
astical controversy, the Public Worship 
Regulation act of 1874? This is a legal 
problem still unsolved. To all appearance, 


.the time for its solution is approaching. It 


would be of inestimable advantage to the 
church, if different schools of thought could 
agree to discuss it, without recourse to 
epithets of “ Erastianism ” on the one side 
and “ Rebellion” on the other. 
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By Wa.LteR L. MILLER OF 
OCIALLY and at home, Mr. Preston was 

a most charming character. His do- 
mestic life was all that could have been de- 
sired. Both of his wives were beautiful and 
accomplished women, — they were perfectly 
devoted to him, and their love and apprecia- 
tion received from him in return the most 
cordial and heartfelt reciprocation. He kept 
up his courtship through life. He treated 
them with every courtesy, gave to them his 
confidence and tenderest sympathy, mani- 
fested the highest appreciation of them, and 
was always bestowing upon them some token 
of his favor and evidence of his love. Asa 
picture of wedded love and sweet domestic 
accord, I do not think Mr. Preston’s home 
has ever yet been surpassed. Of his first 
wife, Mrs. Martin speaks as follows: ‘“ His 
first wife, Miss Coulter, was very beautiful 
and interesting. He said, on his return 
from his foreign tour, that he ‘had traveled 
all over Europe, and had seen but one 
Maria Coulter.’” Mrs. Mary C. Rion, of 
Winnsboro, South Carolina, was one of Mr. 
Preston’s family for some time previous to 
her marriage, and was with him a great deal 
after, up to his death. In speaking of his 
home life she says: ‘‘Mr. Preston’s private 
life was a poem. His second wife, Miss 
Penelope Louisa Davis, was a finely edu- 
cated and talented woman, and living with 
Mr. Preston in an atmosphere of books and 
distinguished men, and the brilliant cosmo- 
politan society of Washington, and South 
Carolina’s brilliant minds of that day, sharp- 
ened her wit, and still further refined her 
brilliant and susceptible mind. She was so 
conversant with literature that, if the author 
of any quotation was in doubt, she could in- 
stantly get the book in Mr. Preston’s library 
and find it.... The romance of life remained 


THE 
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with him, until his beloved wife died. Dur- 
ing their whole life, every morning, a bou- 
quet of flowers, often accompanied by some 
verse or extract of loving sentiment, was 
laid at her plate; and she treasured them 
all, and, after her death, trunks full of these 
souvenirs were found. The courtesies of 
life were never‘dropped between them and 
that was the mainspring of their perfect 
wedded life. After her death, he led a 
maimed life, for he had been nursed and 
petted and shielded from all domestic or 
business troubles by this noble and loving 
woman.” 

Mrs. Martin also gives us the following 
beautiful description of her: ‘When he 
married her, she was a brilliant woman, of 
extensive reading and fine literary tastes, 
and of such splendid conversational powers 
that Calhoun affirmed he had never heard 
her equal — delighting and astonishing the 
most distinguished society at Washington 
and elsewhere with her wit, and wisdom, and 
eloquence ; but, after her marriage, ill-health, 
and entire devotion to one object (her hus- 
band), caused her to retire from society 
very much, and her style became less bril- 
liant, but more soft and soothing; less asser- 
tive, but more winning; she still carried all 
hearts with her as irresistibly as_ before. 
But she, too, was called by death, away 
from him, leaving his old age desolate; for 
William Preston never after in his heart had 
place for another love. No! Except for 
the grace of God, he had gone down sorrow- 
ing to his grave.” As cumulative proof 
along this same line, I may say, that Mrs. 
Preston’s journal has about it all the ear- 
marks of culture, refinement, delicacy and 
gentleness, and it is easy enough to read 
between the lines that its author was one of 
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the sweetest and noblest of women and the 
most devoted of wives. 

If you want to see something of Preston’s 
home-life, read this charming description by 
Mrs. Martin: ‘“ As well as an education for 
our children, his conversation was a daily 
delight and improvement for us all. O how 
charming he was in conversation, especially 
at the breakfast and dinner hours! His talk 


shed fragrance and beauty, as the vase of | 


flowers he always liked to have placed on 
the table; and at the silent hour of evening, 
how he lighted up the sombre gloaming till 
the place flashed with iridescent beauty and 
brightness! Now he would take us to his 
now on his European 


native mountains; 


travels, when he would personally introduce 


us to Scott, Wilson, Lockhart, Rogers, Camp- 
bell, Lady Morgan, and all the literary no- 
tabilities of that intellectual period, bringing 
us in such social contact,too, with his compa- 
gnon de voyage, Washington Irving. Then he 
would tell us of his college days; then of 
his life at Washington, introducing us famili- 
arly to all of its brilliant society —to Cal- 
houn, Webster, Clay, Benton, etc.” 

Mr. Preston excelled as a correspondent 
and letter writer. 
letters kindly lent to me by Miss Isabel D. 
Martin, who knew him intimately and whose 
childhood he influenced very much. 
are written in an easy, graceful style. They 
are frank, open and cheerful. 
are just the kind of letters one delights to 
read. 

Mrs. Martin, the mother of Miss Isabel, 
speaks of his talent for letter-writing as fol- 


lows: ‘Though by his oratory and conver- | 


sation will traditional fame, at least, make 
him best known to posterity, yet I think his 
friends will be inclined more to estimate his 
intellectual powers by his familiar letters. 
From a large package of these to my hus- 


band, my daughters and myself, could be | 


contributed such gems to literature as might 
grace the zgis of Minerva.” 


While, like President McKinley, Mr. Pres-, | 





I have a number of his | 


They | 


Indeed, they | 


| ton was neat and careful as to his attire, and 


desired always to be becomingly dressed, 
yet he did not wish to be conspicuous or 
to attract attention in that regard. 

But no man is perfect, and Mr. Preston, 
too, had his faults and weaknesses. Like a 
great many of our public men, he sometimes 
used stronger language than the circum- 
stances of the case would warrant. This 
was, however, largely the result of force of 
habit, and I am satisfied that he himself, in 
the latter years of his life particularly, re- 
gretted it, and endeavored to free himself 
from it as much as possible. 

And now I have come very naturally to 
an interesting phase of Mr. Preston’s life 
his religious experience. For many years 
of his life he seemed to have only an in- 
tellectual sort of faith,—he gave his assent 
to the great truths of religion, but he did 
not feel in his heart the sanctifying powers 
of grace. He seemed to have difficulties 
along this line. Some have thought that it 
was the result of the seed that had been 
sown in his heart in his college days by the 
baneful teaching of Dr. Cooper. Mrs. Pres- 
ton devoted Christian woman. It 
was her daily prayer and her fervent wish to 
see her husband brought fully under the 
sanctifying powers of religion. In one of 
the most beautiful and touching passages of 
her journal, she delicately alludes to this 
subject as follows: ‘‘and I am more and 


Was a 


more convinced by my daily intercourse 
with the @/cte of the world, that piety is the 
only purifier and refiner; literature is next: 
but it and the world have both given their 
finishing graces to Mr. Preston; yet there is 
one thing more needful, to make him all 
that he is capable of.” Her petition and 
those of other loving friends made their way 
heavenward,— her prayer was answered, 
and the one thing needful was received. We 
find Mr. Preston at last bowing humbly at 
the Cross, — all intellectual doubt gone, and 
a beautiful, spiritual light received. He 
had been for several years a member of the 
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Episcopal Church, and had been a seeker 
after the truth. He had always been liberal 
in his religious views and he felt kindly to 
all religious denominations. Although he 
was formally connected with the Episcopal 
Church, yet he had a hereditary partiality 
for the Methodist, this being largely the re- 
sult of his association with his grandmother 
and his love for her memory. He had, him- 
self, however, felt the lack of the witness of 
the spirit, which was now vouchsafed unto 
him. We have in his last days beautiful 
evidences of his faith. The words of scrip- 
ture already lodged in his heart, came freely 
and spontaneously forth from his lips. Dur- 
ing his last illness, every night, a good 
Methodist preacher ‘“‘was under promise to 
him to pray by his bedside. ‘Yes,’ he 
would say, as he entered his room, ‘pray, 
M., pray; that is your mission ;’ and ere for 
him prayer was turned to praise and faith to 
sight, that ministering friend was privileged 
to hear, ‘I know zow for myself that all is 
true that you have told me.’” 

As a conversationalist, Mr. Preston pos- 
sessed rare gifts. It was a delightful pleas- 
ure to hear him talk, and his society, on that 
account, was eagerly sought. Says Dr. 
Laborde: “In conversational power I have 
never met his equal. Who that has heard 
him can forget his point, his anecdote, his 
fullness, his variety, his ease, his grace, his 
vivacity, his elegance, his imitative talent, 
and that curious felicity of expression, 
which, in South Carolina, has been charac- 
terized as Prestonian. The reader will par- 
don me for saying, that I have been asked 
frequently by my friends to accompany 
them on a call upon him, for no other reas- 
on than that they wished to avail themselves 
of the charms of his conversation. It fol- 
lows from what has been said, by necessary 
consequence, that such a man must be 
conspicuous in all the relations of social inter- 
course. I am sure I am not guilty of extrav- 
agance when I say, that no one in our 
State ever attracted larger admiration in 


| 








| 
| 


this particular. In every circle ‘he was the 
observed of all observers,’ and shone with 
surpassing brilliancy.” His delightful talk 
and his genial sympathy made him especi- 
ally popular with young men. 

He was extremely popular in society and 
his presence graced many an elegant dining 
and evening party. In reading Mrs. Pres- 
ton’s journal, we are struck with the fact 
that Mr. Preston was so popular a member 
of the most elegant society of Washington. 
He was constantly receiving invitations to 
accept the hospitality of distinguished peo- 
ple there. 

Mr. Preston also excelled as a post-pran- 
dial talker. He was just the kind of man 
people liked to have about on festive occa- 
sion. When the cloth was removed and 
the champagne began to flow, then his eyes: 
commenced to sparkle, his tongue to loosen, 
and his wit to effervesce. I am sure the 
reader will pardon me for relating one of 
these experiences of Mr. Preston as found 
in Perley’s “ Reminiscences.” ‘ Senator Wil- 
liam C. Preston, of South Carolina, was not 
only one of the foremost orators in the Sen- 
ate, but a delightful conversationalist, with 
an inexhaustible fund of reminiscence and 
anecdote. One of his colleagues in the 
House of Representatives, Mr. Warren R. 
Davis, of the Pendleton district, was equally 
famed as a story-teller, and when they met 
at a social board, they monopolized the 
conversation, to the delight of the other 
guests, who listened with attention and ad- 
miration. One evening, as the story is 
told, over the Madeira and the walnuts, 
which formed the invariable last course in 
those days, Mr. Preston launched forth in a 
eulogium on the extraordinary power of 
condensation, in both thought and expres- 
sion, which characterized the ancient Greek 
and Latin languages, beyond anything of 
the kind in modern tongues. On it he liter- 
ally ‘discoursed eloquent music,’ adorning 
it with frequent and apt illustration, and 
among other examples citing the celebrated 
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admonition of the Spartan mother to her 
warrior son, on the eve of battle. 
your shield, or upon it.’ The whole party 
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| 


‘With | 


were delighted with the rich tones and clas- | 


sic teachings of the gifted colloquist, except 
his equally gifted competitor for conversa- 
tional who, notwithstanding his 
enforced admiration, sat uneasily under the 


laurels, 





erous to a fault. He never tried to lay up 
money. Mrs. Rion tells us that he always 
had a beneficiary at his table, and, mention- 
ing one of them, she says that he was proud 
of him and always spoke of him ‘as one 
of his jewels.” 

He established the Columbia Atheneum, 


| was its president, and gave it his fine library 


prolonged disquisition, anxiously waiting for | 
an opportunity to take his place in the pic- | 


ture. 


At length, a titillation seizing the | 


olfactory nerves of Mr. Preston, he paused | 


to take a pinch of snuff, and Mr. Davis im- 
mediately filled up the vacuum, taking up 
the line of speech in this wise: ‘I have 
listened,’ said he, ‘with equal edification 
and pleasure to the classic discourses of our 
friend, sparkling with gems alike of intellect 
and fancy, but I differ from him foto coelo. 
He may say what he will as to the superior 
vigor and condensation of thought and 
speech, characteristic of classic Greece and 
Rome; but for my part, I think there is 
nothing equal to our own vernacular in these 
particulars, and I am fortunately able, al- 
though from a humble source, to give you 


a striking and conclusive example and illus- 


tration of the fact. As I was returning 
home from Congress, some years since, I 
approached a river in North Carolina, which 
had been swollen by a recent freshet, and 
observed a country girl fording it in a merry 
mood, and carrying a piggin of butter on 
her head. As I arrived at the river’s edge, 
the rustic naiad emerged from the watery 
element. ‘My girl,’ said I, ‘How deep’s 





the water and what’s the price of butter?’ | 
‘Up to your waist and nine pence,’ was | 


the prompt response. Let my 
friend, beat that if he can, in brevity and 


learned | 


force of expression, by aught to be found in 


all his treasury of classic lore.” 


Mr. Preston was a man of genial, amiable | 
| Preston without being satisfied that he was 


disposition and he was full of fun and frolic. 


He had a sanguine, hopeful temperament, | 
| never heard him make a speech, continues 


and looked upon the bright side of things. 
He had broad, liberal views, and was gen- 


of some three thousand books. 

He was “a knightly character, brave, 
high-toned, sincere, honest.” He 
‘democratic in his manners — perhaps aris- 
tocratic in his tastes.” 

He was a man of fine personal appearance, 
courtly manners, and magnetic style. 

In Dr. Baer’s address, we find the follow- 
ing description of him: ‘Mr. Preston hada 
commanding form. His face was large and 
long to an extent out of proportion even to 
his big body. He had heavy gray eye- 
brows and his eyes were very large, blue and 
somewhat prominent. When they blazed 
up under excitement, they fascinated, and 
took possession of you, and transfigured 
the whole face. One moment, you saw a 
big, sleepy-looking face, and the next, you 
stood awed and fascinated before a human 
countenance, wonderfully manly, noble, and 
expressive. There was grace, and dignity, 
and propriety in his every movement. Crip- 


was 


_pled as he was, sometimes, on a fine after- 


noon, he would walk with Mrs. Preston down 
the campus, and then back again. It ap- 
peared to me that every student followed the 
couple with his eyes, from the time they 
came out of their gate, till they re-entered 
it. The air, manner, movements of 
both were so singularly striking and perfect. 
I have been told that, in his visit to Europe, 
in his younger manhood, both in London 
and at Paris, admiring crowds followed him 
when he appeared on the streets. I can well 
believe it. I suppose no one ever saw Mr. 


and 


looking at a very extraordinary man. I 


my friend, but it was my good fortune once 
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to see and hear him, as he must have ap- 
peared in his prime, when making a great 
speech. He taught my class elocution. 
Usually it was rather a farce. His recitation 
room was in the second story. We helped 
him up the steps, and to his chair. He 
would sit bending over his table, with the 
class book before him, and his crutches 
leaning against the wall. He would call in 
order the students, who had been required 
to select, memorize, and speak passages, 
either prose or poetry. 
old man would lift his head, and say, ‘ Very 
good, Mr. —’ and then call on another, and 
so on to the end, without a word of comment 
or criticism. Once, however, one of the 
class spoke in a very dudish way Burns’ 
Highland Mary: 


‘Ye banks and braes and streams around 
The castle of Montgomery.’ — 


When he had finished, Mr. Preston sat silent 
for a few moments, and then raising his face, 
he surprised the class by saying: ‘I do not 
know that I can do it, but I am going to 
make an effort to show you how I think 
those fine lines should be spoken.’ Helping 
himself by the table, he stood up, placed his 
crutches beneath his shoulders, and taking us 


all in with his eyes, I heard a low and tender | 


voice speak slowly and distinctly the two 
first lines. Then all at once the aged and 
bowed body lifted itself erect, and stood 
straight and strong; the crutches fell on 
either side, and there stood before us a 
majestic, Apollo-like form, with great lumi- 
nous eyes, and an all-irradiated face. I lost 
the power of conscious hearing and seeing, 


and I have never been able to recall anything | 


else, until Mr. Preston fell panting into his 
chair; and finding myself with my class- 
mates, leaning far forward, nearly out of our 


chairs, I caught my breath, and regained my | 


seat. As soon as the old man had recovered 
from his exhaustion, a few of us went for- 
ward, and with awe and tenderness, helped 
him downstairs, and to his 


As you finished, the | 


house. We | 


| knew then that he had been one of the great 
| orators of the world.” 
A letter from Hon. James Hemphill, who 
| has been for many years a distinguished 
member of the Chester bar, gives some in- 
| teresting facts pertaining to Mr. Preston. 
| Mr. Hemphill writes: “I had very little per- 
| sonal acquaintance with Col. W. C. Preston. 
| I saw him for the first time in 1828 (seventy 
| years ago). I was then a school-boy of 
| fifteen, at a school in Richland County, on 
Cedar Creek. It was atime when some ar- 
| dent patriots undertook to starve out the 
| New England manufactories by wearing 
homespun clothes. Colonel Preston was a 
candidate for the legislature, and was dressed 
in a complete suit of homespun. He also 
shot at a mark with a Sand-Hill voter for a 
water-mtlin, as the Sand-Hills called it, and 
won the bet — outshot the Sand-Hills. I 
next saw him in Washington City in 1842, 
when he was a member of the United States 
Senate. I was introduced by our Repre- 
sentative, General Rogers, of York County. 
I had some conversation, but not a great 
deal. Mr. Calhoun was his colleague in the 
Senate, and they were said not to be friendly. 
I may add, although hardly pertinent to the 
case, that I also became acquainted with 
| Mr. Calhoun, and spent an hour or more in 
| hisroom. I was delighted with his kindness 
| and affability. I saw Colonel Preston a few 
times subsequently. I never heard him 
make but one speech, at Winnsboro, in a law 
case. He spoke very well, with great power. 
His power of invective was strong. He 
gained his case. I suppose there is a sketch 
of him in Judge O’Neall’s “ Bench and Bar.” 
| (My copy has been lent out.) When his 
| funeral took place in Columbia, the court of 
| appeals was in session, and it is said that 
Judge O’Neall wanted the court to adjourn 
to attend the funeral. The other members 
of the court refused, and Judge O’Neall ad- 
| journed himself and went. The latter part 
| is certain, for Judge O’Neall had it noted in 
the proceedings of the court and reported in 
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the law reports. Judge O’Neall was a great 
friend and admirer of Colonel Preston.” 
The incident pertaining to O’Neall and Mr. 
Preston’s funeral, to which Mr. Hemphill 
refers, I find noted in Richardson’s reports 
as follows: ‘O’Neall, C. J., absent at the 
hearing, attending Colonel Preston’s funeral.” 
Is it possible that political prejudice could 
have had anything to do with the action of 
the court on this occasion? I know that 
politics at that time were at fever heat in 
South Carolina, and that Mr. Preston enter- 
tained views on some of the questions of the 
day which did not meet with the popular 
approbation. I will take the more charitable 
view, however, and assume that the majority 
of the members of the court were influenced 
in their action by other and higher consider- 
ations — possibly by a press of business, or 
some other urgent necessity. 

Mr. Preston’s reputation as a lawyer, ora- 
tor and statesman, certainly merited every 
honor and mark of respect. As we have 
already seen, the bar of the State and the 
courts — notably those in Charleston — were 
conspicuous Mr. Preston’s 
memory and in paying to him high tributes. 
I will conclude this reference by remarking 
that Judge O’Neall’s course in this matter 
was eminently characteristic, and, taken in 
connection with his fondness for Mr. Preston 


in honoring 


and his high appreciation of him, exceed- 
ingly creditable. 

Mr. Preston was a man of wide and varied 
I am disposed to think that he 
From 


reading. 
had read broadly rather than deeply. 
what I have been able to learn, he was not 
He did 
not excel in the exact sciences. I imagine 
he would have had no fondness for plodding 
away to see if he could solve some difficult 
mathematical example. Neither like Mr. 
Calhoun would he have cared to spend much 
of his time endeavoring to analyze into its 
elements some deep question of philosophy ; 
or like Dr. Thornwell, in trying to unravel 
intricate question of metaphysics. 


what we term an accurate scholar. 


some 











He was distinctively a man of letters. Po- 
lite literature was his favorite department, 
and here he reigned almost without a rival. 
It accorded best with his talent, tastes and 
inclination. He roamed the fields of litera- 
ture far and wide, and culled from them 
beauties on every side. History, fiction, 
poetry and legend, — all brought their offer- 
ings and laid them at his feet. He had a 
classically trained mind. Indeed, I may well 
adopt the succinct and forceful expression 
which Col. John P. Thomas, in speaking of 
him, uses, and say that he was fairly ‘“ satu- 
rated with the classics.” While his knowl- 
edge of the Latin and Greek was not critical, 
yet it was full, and he had imbibed deeply 
of their literatures. He was particularly 
well versed in the French language and 
literature. So accomplished a French scholar 
was he that the remarks which he tells us 
an accomplished woman made to Mr. Legare, 
might well have been applied to himself — 
“he was only too Attic to be an Athenian.” 

He was familiar with the Bible, and drew 
from it some of his most beautiful illustra- 
tions, finest examples and happiest utter- 
ances. Indeed, he excelled in choice 
expressions, apt phrases, and happy quota- 
tions. He was familiar with the poets and 
the best authors. While he was not desti- 
tute of logical ability, yet he did not arrive 
at his conclusions so much by constructing 
a chain of syllogisms as by impulse and in- 
stinct, so to speak, — and he usually carried 
his audience with him. He sometimes, how- 
ever, paid the penalty by adopting and act- 
ing on unsafe deductions. He had a keen 
sense of humor, could tell a joke and relate 
an incident well, and was an adept at 
repartee. ; 

Senator Hoar, in those beautiful remi- 
niscent articles which he has been writing 
for the magazines lately, says that Mr. Web- 
ster sometimes in his speeches would try 
one word after another, until he would get 
the right one — he seemed to be hard to 


please, and would keep repeating synony- 
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mous terms and words of kindred meaning 
until he got the one that suited him. Not 
so with Mr. Preston. 
and the felicitous expression were always 
ready and came forth spontaneously. In- 
deed, his thoughts even in the embryonic 
state seemed instinctively to clothe them- 
selves in proper garb, and when they were 
brought forth, they were fully panoplied so 
far as form and expression were concerned. 

Mr. Preston’s style of writing and speak- 
ing was just the opposite of that of Mr. 
Calhoun. It was copious, diffuse, and florid, 
rather than plain, concise, and barren. Mr. 
Preston preferred to err on the side of an 
excess of ornament and a profusion of flowers, 
rather than on that of sterility and barren- 
ness. He amplified rather than condensed. 
He aimed to be elegant rather than severely 
plain. While his style was classic and his 
diction choice, still he would at times devi- 
ate from this elegant precision and would 
use the language of the common people, 
adopting the popular expressions and the 
current phrases of the day, and employing 
them with fine effect. This phase of his style, 
Colonel Thomas presents as follows: “The 
elegance of his diction was not less agreea- 
ble because of his terms, rude sometimes 
but graphic —like the horse came down the 
street ‘ripping and tearing.’” 

He advocated the use of good old Saxon 
words as much as possible. Miss Martin 
says that he gave her two rules to follow: 


The happy thought | 


first, never use a long word when a short | 


one will do as well; and, secondly, avoid 
derivatives as much as possible. Mr. Ma- 
goon, in his “Living Orators of America,” 
gives us so beautiful a description of Mr. Pres- 
ton’s style, that I amsure the reader will thank 
me for quoting from it. He says: ‘Some 
men seem to have dreamed of an angel’s 
face in early youth, and spent their whole 


subsequent life in trying to embody, in every | 


word they utter, something of its loveliness. 


‘In act most graceful and humane, their | 


tongue drops manna.’ Mr. Preston is one 


XO 


of this order in eloquence, inasmuch as he 
abounds in fervid imagery, genial sentiments, 
and elegant variety. There is less frigid 
simplicity than animated propriety in his 
composition. His language often resembles 
that of the Norman troubadour who com- 
pared the object of his love with a bird, 
whose plumage assumes the hues of every 
flower and precious stone. He habitually 
depends almost entirely on the circumstances 
of the occasion, or the excitement of the 
hour; and such men succeed admirably or 
universally fail. They never drudge along 
with the uniform calmness of stupid medi- 
ocrity. They speak only when they are 
manifestly inspired, and then they appear 
like an Oriental sun, announced by no dawn, 
and succeeded by no twilight.” 

Mr. Magoon presents in charming con- 
trast the style of Webster and of Preston: 
‘‘Webster and Preston used to sit close to 
each other in the American Senate. How 
unlike! Listening to one is like going from 
solemn, swelling music, into a stately sculp- 
ture-gallery, where you are surrounded with 
god-like forms, which give you the impres- 
of distinct proportion and 
beauty, and which yet, by their majesty, 
bend you low in awful reverence. The other 
resembles an Italian parterre in full bloom, 
melodious with sparkling fountains, embel- 
lished with graceful vases and dancing fawns, 
redolent of sweet odors, and resounding with 
happy voices chatting and singing near, 


sion severest 


while the volcano burns on the view, and a 
fearful thunder-gust is beginning to obscure 
the sun.” 

I notice that Dr. Laborde also likens Mr. 
Preston’s mind ‘to a parterre of evergreens 
and flowers, all arranged with exquisite taste, 
ornamented with fountains and statuary, and 
winding, pebbly brooks.” 

As Mr. Preston’s face varied greatly, pre- 
senting an entirely different appearance in 
the placidness of repose from what it did 
when transformed and animated by action, 
lighted up by expression and illumined by 
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interest and excitement, so also did his man- 
ner of speaking and the garb in which his 
thoughts were expressed. On occasions of 
great importance, his words were carefully 
chosen, his style characterized: by an elabor- 
ate finish and a stately elegance, and his 
thoughts adorned by the choicest imagery 
and a profusion of flowers; while, at other 
times, he expressed his thoughts in the 
homely idiom of the common people. 

Mr. Magoon presents us with a charming 
description of Mr. Preston, as he appeared 
““We love 


good speaking, and will make almost any sac- 


when he first saw him in the Senate : 
rifice to enjoy the best. Ten years ago we 
performed a long and expensive journey to 
Washington, on purpose to hearthe lions roar. 
At that time, what anarray of talent there was 
in Congress! The morning after our arrival, 
we hurried to the Capitol, glanced at the 
works of art and the elegant grounds, wait- 
ing for the doors to open, when we imme- 
diately ensconced ourself in the Senate gal- 
lery. The dignitaries soon began to drop 
into their seats. Some of them we had seen 
elsewhere, and the most were recognized at 
But 
there was one in particular whom we were 
Newspaper ac- 


once, from prints or verbal description. 


anxious to see and hear. 
counts of his matter and manner had ex- 
cited the liveliest curiosity, and we had 
come a weary way to seek its gratification. 
‘Pray, sir,’ said we to a reporter, ‘which is 
Mr. Preston?’ ‘That’s him,’ was the reply, 
pointing to a somewhat large and decidedly 
heavy-looking personage, with brown coat 
and a little switch cane, round-shouldered, 
yellowish wig, and florid complexion, trudg- 
ing about with good-natured greetings to all, 
in a kind of whining tone and careless air, 
everywhere met with smiles, and with every- 
body cracking a joke. This was a poser, 
indeed. We were looking for a prim, scho- 
lastic dignitary, with a most refined aspect 
and reserved manner, stooping to small talk 
only in selectest circles, and then always 
in ore rotundo style. 





“Business began at length, and it was worse 
still. This great orator of South Carolina, 
of whom our friend, James C. Brooks, had 
written so vividly, arose to second a resolu- 
tion. He stood ina most unclassical position, 
bending forward, with his hands resting on 
two desks beneath him, his face expression- 
less, and his whole delivery as devoid of our 
preconceived notions as it could possibly be. 
Had he not more than once responded to 
the call of his name, we should have doubted 
his identity. 

“But, wait a bit. An expected debate was 
postponed, and a bill came up suddenly for 
final action, in which Mr. Preston was a 
good deal interested. It was a critical mo- 
ment for the measure involved, and he rose 
again to speak. How different! Not three 
minutes had passed before we saw a new 
man there. He insensibly assumed an erect 
position, as elastic as it was commanding; 
his countenance changed its aspect as palpa- 
bly as the landscape is changed by the sun 
bursting through sombre clouds ; his muscles 
rounded out in a fuller and fairer symmetry ; 
and the veins of his forehead swelled with 
the heated currents of almost preternatural 
energy; his voice was suddenly changed 
into deep and mellow tones, with now and 
then a slight trembling, that indicated intense 
emotion; those short, significant sentences, 
so peculiar to his higher efforts, shot out in 
every direction like hissing bolts; every eye 
and ear ofa rapidly gathered throng seemed 
entranced before the speaker as he fulmi- 
nated like one truly inspired. 

“Since that day of unexpected disappoint- 
ment and unequalled gratification, we have 
heard a great deal of debating in Washing- 
ton, London and Paris, but have never met 
a second William C. Preston. There may 
be others who are sounder logicians, more 
finical rhetoricians, shrewder politicians, or 
abstruser metaphysicians; but where is a 
competitor who can excel him in lucid, 
fiery and captivating declamation?” 
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The Editor will be glad to receive contributions of | you will pay my feed and no man can took me to 
articles of moderate length upon subjects of inter- | shale to make me pay my wife’s bills unless he 
est to the profession; also anything in the way | come home perhaps you are takin advantage at 
of legal antiquities or curtosities, facetie, anec- : s 
dite. tk. me whin you know the woman’s away but you 

better be get a move on now I am redy to go ‘to 
FACETIA. shale now I will never pay her to you so come on 


AN Irish counsel, having lost a case which had | pow you devil come if I will met you I will broke 
been tried before three judges, one of whom was your faces. 


esteemed a very able lawyer, and the other two but P.S. There is 1 more John McDougall here 

indifferent, some of the other counsel chaffed him mabe his you man try her. 

a good deal. “Well now,” says he, “who the 

devil could help it when there were a hundred 

judges on the bench?” “A hundred,” said a TuE lawyer asked the witness if the incident 

bystander, “there were but three.” “By St. | Previously alluded to wasn’t a miracle, and the 

Patrick,” replied the counsel, “there was one | Witness said he didn’t know what a miracle was. 

and two ciphers.” “Oh, come !”’ said the attorney. “ Supposing 
you were looking out of a window in the twentieth 

‘THE remark that many of our successful lawyers | story of a building, and should fall out and should 

commenced life as preachers was gracefully cor- | not be injured. What would you call that?” 
rected by another lawyer who begged to state that “An accident,” was the stolid reply. 
he began life as an infant. “Yes, yes; but what else would you call it? 
Well, suppose that you were doing the same thing 
the next day; suppose you looked out of the 
twentieth story window and fell out, and again 
Dublin police court of a man charged with com- | should find yourself not injured, now, what would 
mitting an assault on another man. ‘No, your | you call that?” 
worship,” replied the man in the dock. ‘“ That’s “A coincidence,” said the witness. 
a good thing for your wife,’’ said the magistrate. | “Oh, come, now,” the lawyer began again. 
| “I want you to understand what a miracle is, 
and I’m sure youdo. Now, just suppose that on 
the third day you were looking out of the twen- 
tieth story window and fell out, and struck your 
head on the pavement twenty stories below and 
were not in the least injured. Come, now, what 
would you call it?” 

“Three times?” said the witness, rousing a 
little from his apathy. ‘ Well, I’d call that a 
habit.” 

And the lawyer gave it up. 


“« Are you married ?”’ asked a magistrate in the 





The following is a copy of a letter written by a 
Scotchman in Pictou County, Nova Scotia, in 
answer to a demand for the payment of $2.56, 
the price of vegetables sold : — 

Mr. , 

I gettin your littir few moments ago if my wife | 
os u 1 cent you can talk to himself I dont know 
nothing a Bill and I will never pay her to you 
and if I will got hold of you I will tore you from 
together vou curse you till my wife he comes 
back to me I am goin to swore I nivir saw frutes 
or vegetabless in hous for year back and more THE present Lord Chancellor of England was 
and I am nivir goin to pay her to you 256 dollars | cross-examining a shrewd bucolic witness some 
till my wife he comes back. I will go to shail if | years ago, who rather “ had”’ him. 
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‘«« They sometimes call you a Devonshire dump- 
ling, don’t they ?’’ asked the genial advocate. 

““T believe they do,” replied the witness. 

«‘ But you are not a Devonshire dumpling?” 

The witness waited till the laughter occasioned 
by this inquiry subsided, then he slowly drawled 
out : — 

“Hey, but if I hod been a doompling, you 


'»? 


lawyers ’ud a’ gobbled I up afore now ! 


oon 


NOTES. 

ApouT the year 1810 the following verses were 
found pinned to the wig of the then Recorder of 
Cork, as it hung on a peg in the robing-room of 
the court house. The author of these verses is 
unknown. 


«Sometimes beneath this legal sign, 
Is placed a head of curious mould, 
With noble thought and genius fine, 
Oft swayed by passion uncontrolled. 


A brain with law and justice filled, 
Estranged from every selfish view, 

And in that tempered mercy skilled, 
Which gives the guilty wretch his due. 


For with a true Shandean start, 
He flings all gravity aside, 
And bids the feeling of the heart 
O’er law’s harsh quibbling to preside. 
Still ne’er beneath a judge's wig, 
Did fate intend that such a brain 
Should through Iaw’s rubbish daily dig 
Its mouldy precepts to explain. 
For better purposes designed, 
With lofty soul and prouder aim, 
The bent of such a noble mind 
Should be the highest point of fame. 
But here ’t is useless to repine, 
Of such the instance is not rare, 
Of flowers that should with splendor shine 
To waste their sweets on desert air.” 


The old court-house of the County of Cork was 
destroyed by fire in 1890 and many priceless 
documents were destroyed. ‘This historic old 
court-house is rich in traditions and in legal lore, 
and offers a wide field of research to the legal 
antiquary. It has been the ‘scene of many 


famous trials, including some of the famous | 
Fenian trials in 1867, and is now no longer a | 
monument of English rule in Ireland. Another 





building has been erected on its site, but the 
legal traditions of the old building seem to be 
irretrievably lost. 


A curious lawsuit was recently won by the “ Vor- 
warts,’ Berlin. That paper asserted that the 
Saxon supreme court was influenced against the 
Socialists. The Saxon judges brought suit, and 
the Berlin supreme court decided against them ! 


For forty-two years George Knight, who mur- 
dered his wife in Poland, Androscoggin County, 
Me., in 1856, has been serving his life sentence in 
the State prisonat Thomaston. It isa remarkable 
record, without an equal in the State, and prob- 
ably few equals anywhere. Of all the men who 
took a prominent part in the events which led up 
to his conviction, he alone is alive to-day. The 
judge that sentenced him is dead. His counsel 
is dead. ‘The county attorney and the attorney 
general who conducted the case against him are 
dead. Dead, also, are the court officials and 
nearly all the jurymen, and yet these men lived a 
life of freedom and his has been passed within 
prison walls. He is now eighty-two years old, 
and is still in good health and clear of mind and 
eye. He was first sentenced to death, and we 
venture the opinion that he has regretted many 
times that this sentence was ever commuted. 

THE Japanese courts of justice, since the be- 
ginning of July, 1899, have been completely re- 
organized. ‘There is now a supreme court, seven 
courts of appeal, forty-nine provincial high courts, 
298 county courts, 1201 local magistrates. The 
legal code, modelled chiefly after the German, 
has been translated into English by a German 
professor of law, Dr. Lonhdlm. The objection 
to the English and American system was that it 
was not definite enough, favors too much the rich 
and powerful, and opens the door to corruption. 
Such, at least, was the verdict of the eminent 
Japanese lawyers who for nearly twenty years 
sifted the laws of the world to find a code suited 
to their country. Curiously enough, the German 
code, a work of excessively slow growth, will not 
take full effect until 1900, or a year later than the 
Japanese code which has been shaped after it. 


THE statistical investigations of Dr. Frederick 
Prinzing seem to show that married men are more 
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law-abiding than bachelors, and that widowers are | 


worse transgressors than either. We quote an 
abstract given in “ The American Journal of Soci- 
ology " (Chicago, July) from his article appearing 
in the “ Zeitschrift fiir Socialwissenschaft ” : — 

“‘ Property rights of all kinds are more generally 
respected by the married than by the single. The 
graver offenses against property — robbery, extor- 
tion, fraud, etc.— are committed by the married 
man with comparative infrequency. When he is 
driven to the unlawful acquirement of wealth or 
of material goods, he generally chooses some of 
the less dangerous methods of so doing. Receiv- 
ing stolen goods, breaking of laws relative to trade, 
commerce and public health, forcible detention of 
pieces of property, bankruptcy, etc., are the forms 
which offenses against property usually assume 
among married men. Among those married at 
an extremely early age (eighteen to twenty-five) 
trespasses against the rights of property are much 
more common than among the unmarried of a 
corresponding age. This is probably explained 
by the fact that in such marriages poverty, if not 
a concomitant, is frequently a result. Incendiar- 
ism is most largely found among the unmarried, 
the greatest proportion falling to the account of 
widowers and single men between the ages of 
thirty and sixty years. .. . In the sphere of crime 
and offense against human life, the unmarried are 
greater sinners than the married, though not so 


markedly so as in the offenses against property | 


rights. Only in the matter of careless and negli- 
gent killing and wounding do the married surpass 
the unmarried. The difference in the criminality 
of the married and the unmarried grows less with 
advancing years. Between the ages of fifty and 
sixty years it is small; after that period it is still 
less.... It is of interest to note in this connec- 


tion that drunkenness claims the major share of | 


its victims between the ages of thirty and fifty 
years. The criminality of widowers decreases 
with advancing age. Their share in crime be- 
tween the ages of thirty and fifty is notably greater 
than that of either of the other classes mentioned. 
... It has been said, in attempted explanation of 
this fact that widowers are, as a rule, ill-situated 
financially, but there appears to be no satisfactory 
evidence that this is true. Statistics do not prove 
that widowers belong to the poorer classes in any 
unusual degree. Widowers are especially promi- 
nent in offenses against property ; but they also 








stand first in the series of those guilty of other 
classes of crime. ‘The loss of the wife very fre- 
quently leads to mental derangement, and it is 
probably true, as well, that certain types of self- 
control are peculiarly difficult for this class to 
exercise.” 


CURRENT EVENTS. 


SINCE the recent promulgation of the Russian im- 
perial ukase forbidding further convict transportation 
to Siberia, the Penal Department has been casting 
about for a new field for criminal colonization in order 
to prevent the threatened congestion in the great 
central prisons and penitentiaries of European Russia, 
without at the same time overcrowding the far East- 
ern penal island of Saghalien. It has now been prac- 
tically decided, subject, of course, to the imperial ex- 
equatur, to convert the remote district of Okhotsk- 
Kamtschatka into a new penal province. The Minis- 
terial Department points out that this region pos- 


| sesses no indigenous population worth speaking of, to 


be corrupted by the exiled offenders, and has the ad- 
vantage of being so distant and so rigidly isolated 
from European Russia that the escape of convicts so 
common from the Siberian settlements, will be well- 
nigh impossible. Okhotsk-Kamtschatka is further 
recommended as a penal colony by the fact that rich 
gold deposits have lately been discovered there, and 
these will be worked entirely by convict labor, thus 
enabling the government to reduce considerably the 


| annual Exchequer credit of fourteen million rubles for 


penal expenses. 


BLIND fish were recently drawn from the bottom 
of an artesian well 188 feet deep. They are colorless 
and square-mouthed. Their heads are large, and 
they have legs, with four tiny fingers front, and five 
toes on the hind foot. Down deep in the bowels of 
the earth, completely shut off from all communication 
with the upper world, these blind animals, it is said, 
have hunted other blind animals for uncounted cycles. 


OnE of the largest forests in the world stands on 
ice. It is situated between the Ural and the Okhotsk 
Sea. A well was recently dug in that region, when 
it was found that at a depth of 300 feet the ground 
was still frozen. 


THE Royal Academy of Science of Amsterdam has 
paid a delicate compliment to the English-speaking 
world by ordering that its translations shall in future 
be printed in English instead of native Dutch, in or- 
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der that they may be more available to the scientific 
world at large. 


Ir appears, from figures furnished by the Post 
Office Department, that the average person in Mas- 
sachusetts, including men, women and _ children, 
spends $2.30 on postage per annum. New York 
comes second, with an expenditure of $2.27, and the 
District of Columbia third, with $2.16. Colorado is 
fourth, with $1.93, and Connecticut is fifth, with 
$1.80. The States ranking lowest in this regard are 
South Carolina, with 25 cents per capita; Missis- 


sippi, with 34 cents; Alabama, with 34 cents; Ar- | 


kansas, with 37 cents, and North Carolina with 41 
cents. 


ee ee 


LITERARY NOTES. 


THE complete novel in the NEw Lippincott for 


October is called ++ Love Across the Lines,” by Harry | 
Stillwell Edwards. It is astory of the war in Virginia, 


in the vein of Captain King, but with a difference. 


In a brilliant article, I. Zangwill has expressed his | 
; Paul Laurence | 
“The | 


sage but fantastic views on + Zionism ” 
Dunbar has written a slave story entitled 
Strength of Gideon”; ‘The Journey’s End,” by 
Beulah Marie Dix, is a dashing tale of Roundhead 
times, and a brief humorous sketch by Cy Warman, 
called « Ar’ Ye Woth It?” 
homely fun. Mrs. John Lane writes lovingly of * Gil- 
bert White of Selborne.” « The Common Insects of 
Autumn,” by Belle S. Cragin, tells just what people 
like to know about the habits and haunts of our little 
neighbors. 

BisHor PoTTer contributes the first article in the 
October number of APPLETON’S POPULAR SCIENCE 
MONTHLY ; it is entitled «* The Help that Harms,” 
and is a discussion of the charity question from the 
moralist’s point of view. Prof. George A. Dorsey is 
the author of an illustrated account of ‘¢ The Hopi 
Indians of Arizona.” ‘Christian Science from a 
Physician’s Point of View” is the title of an article 
by Dr. John B. Huber. “The Wheat Lands of 
Canada” are described in an interesting article by 
S.C. D. Roper. Prof. William H. Hudson is the 
author of an. interesting paper entitled ‘ Bacon’s 
Idols.”’ “ Mathematics for Children,” by M. Laisant, 
is an interesting discussion as to the best way of teach- 
ing children this dry and ordinarily repulsive study. 


As the October CENTURY appears simultaneously 
with the reception to Admiral Dewey in New York, 
the timeliest of its contents is Rear Admiral Sampson’s 
hearty tribute to the hero of Manila. The frontis- 





possesses his rare trait of | 





piece of the magazine is a portrait of the Hon. John 
Morley, M.P. A study of Mr. Morley himself, ac- 
companies the portrait. The number opens with 
a profusely illustrated paper on “ Fascinating Cairo,” 
by Frederic C. Penfield. From the pages of his well- 
filled diary the Hon. John Bigelow has extracted a 
series of passages relative to the German statesman, 
Von Bunsen, and to the group of celebrities to which 
Von Bunsen belonged. A picturesque view of “ The 
Streets of Peking” is given by Miss Scidmore. 
Major J. B. Pond relates his reminiscences of “A 
Pioneer Boyhood” in Illinois. 


THE REVIEW OF REVIEWS for October contains 
several important articles on the commercial and in- 
dustrial conditions and problems of the moment. 
The Hon. Thomas L. James writes on “ The New 
Era of Prosperity,” presenting important statistical 
data bearing on the recent remarkable increase in our 
export trade, the appreciation of prices, and other 
phenomena in our commercial and industrial life as a 
nation. Dr. E. Benjamin Andrews gives an econo- 
mist’s impression of the recent conference in that 
city on the subject of “trusts,” while the presiding 
officer of that gathering, the Hon. William Wirt 
Howe, states the conclusions to be drawn from the 
deliberations of the conference as to desirable legis- 
lation. 


THE story of “ Dame Fast and Petter Nord,” now 
running as a serial in the THE LIVING AGE, gives 
American readers their first opportunity to become 
acquainted with the brilliant Swedish writer, Selma 
Lagerl6f, as a writer of short stories. It is translated 
for THE LiviNG AGE by Dr. Hasket Derby. 


PRESIDENT CHARLES W. ELIOT, of Harvard Uni- 
versity, opens the October ATLANTIC with a character- 
istically original and forcible paper on “Recent 
Changes in Secondary Education.” Henry D. 
Sedgwick, Jr. discusses the future relations of “The 
United States and Rome.” Other articles are 
as follows: «*‘ Language as Interpreter of Life,” by 
Benjamin Ide Wheeler ; ‘« Letting in the Light,” by 
Jacob A. Riis; “The Louisiana Expansion in its 
World Aspect,” by Charles M. Harvey; “ The Flaw 
in our Democracy,” by J. N. Larned. In literature, 
Paul E. More’s ‘+ George Meredith,” and Miss 
Preston’s **Mrs. Oliphant” are brilliant and search- 
ing reviews. Inshort stories, Mrs. Prince’s delight- 
fully humorous ‘* P’tit Jean”; Miss Earle’s tender and 
romantic ‘* Through Old Rose Glasses”; and the 
ingenious and brilliant “ Virginia Correspondence,” 
leave little to be desired. 
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SCRIBNER’s for October contains the first part of 
Mrs. John Drew’s « Autobiographical Sketch * — the 
charming summary of her career, which she prepared 
a few months before her death for her children and 
grandchildren. A new development in photography 
is described by Dwight Elmendorf, under the title 
‘*Telephotography.” Under the title of “The 
Vaudeville Theatre” Edwin Milton Royle gives a 
most amusing account of the inside workings of these 
shows, which have convinced managers that ‘¢ de- 
cency pays.” There are two of Joel Chandler Harris's 


amusing “ Minervy Ann” stories; there is another | 


O’Connor tale by W. H. Browne; and a new writer, 
Judson Knox, tells a story of the humanizing of a 
bank-teller. 


WHAT SHALL WE READ? 


Romances of Roguery is the title of a volume by 
Frank Wadleigh Chandler, which fills a place in Eng- 
lish literature hitherto inadequately occupied. It is 
a historical and descriptive account of the picaresque 
novel of Spain and its translations and adaptations 
in other languages, dealing with its whole range of 
subject and incident, the social state of Spain out of 
which it came, and including summaries and criti- 
cisms of several hitherto undescribed examples of 
much rarity, with a very full bibliography of the 
literature of the rogue of Spain. The MacMillan 
Company publish it in their “Columbia University 
Studies in Literature.” 


A new novel by the author of * The Courtship of | 


Morrice Buckler,” has just been published by the 
MacMillan Company. Many readers will remember 
the stirring and clever work which first gave Mr. A. 
E. W. Mason his reputation, and will look forward 
to his new book M/randa of the Balcony with some 
interest. The scene of this story is laid chiefly in 
Spain and Morocco, and the story, which is an ex- 
citing one, hinges on the action of a woman, under a 
contemptible pressure placed upon her by a black- 
mailing acquaintance of her husband, who is separated 
from her. The hero of the story is a young engineer, 
and the plot is very adroitly carried out. 


An especially timely work on 7rofical Colonization, 
by Alleyne Ireland, has just come from the press of 
the MacMillan Company. The author has spent 
ten years in the tropics in special study of his sub- 
ject, and his book deals with the three great questions 
which arise in regard to colonies in the tropics ; — 


How to govern a tropical colony? How to develop a 


tropical colony? The commercial value of a tropical 
colony? In regard to the first point, Mr. Ireland 
examines in detail the English Crown Colony system, 
the constitution of those British tropical colonies 











which possess representative institutions, the French 
colonial system, and the Dutch government of Java. 
In regard to the second point, Mr. Ireland gives a 
minute account of the labor problem in the tropics, 
and describes the system of indentured labor in 
force in some tropical colonies, and the Dutch «+ Cul- 
ture System,” the only systems which have succeeded 
since the abolition of slavery in securing an efficient 
labor supply for the development of the tropics. The 
author enforces his descriptions by important statis- 
tics. In regard to the commercial value of colonies, 
Mr. Ireland, by the use of ten original diagrams, pre- 
sents an exhaustive analysis of the question of “Trade 
and the Flag,” and exhibits in a striking manner the 
relative importance to England of the British tropical 
colonies, the British non-tropical colonies, and the 
United States as sources of supply and as markets 
for British goods. An appendix contains a classified 
list of about five hundred works on British, French, 
Dutch, American, German, Portuguese, and Italian 
colonies, and the author has provided the work with 
a copious index. 


A little book which will be heartily welcomed is 
entitled Patriotic Nuggets,' containing, as its title- 
page sets forth, “bits of ore from rich mines ”— 
namely, extracts from the writings of Franklin, 
Washington, Jefferson, Webster, Lincoln and Beech- 
er, six prophets whose wisdom the logic of facts has 
amply confirmed. The authors cited have been 
taken in their chronological order, as have also the 
quotations from each one, the principle of selection 
evidently being their views concerning America — its 
earlier wrongs and rights, its revolutionary struggles, 
its constitution-making, its unprecedented advantages 
for popular thrift and development in material, moral 
and spiritual forces, its threatened dangers of dis- 
cord and of dishonest financial heresies, the great 
maelstrom of secession and rebellion and its escape 
therefrom, and its later perils in political and finan- 
cial reconstruction. And, considering the necessary 
limitations of so brief accompilation, it is remarkable 
how complete an outline view may be had of Ameri- 
can history in these gathered utterances of the great 
men named. Events come in by reference and illus- 
tration; the main purpose is the setting forth of 
sound principles. Many of them are familiar, but 
their collocation in this way gives them a peculiar 
strength, while their pertinency to the right growth of 
American ideas is striking. 


No writer of modern times has produced a more 
profound impression upon the reading public, than 


1 PATRIOTIC NUGGETS: Selections from Franklin, Washing- 
ton, Jefferson, Webster, Lincoln and Beecher. Gathered by 
John R. Howard. New York: Fords, Howard & Hulbert. 
Handy volume. Flexible cloth, gilt top, 40 cents, 
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Miss Selma Lagerlif,and her new volume of stories, 
entitled /uvisible Links) possesses all the power and 
charm of her previous works. 

The stories are full of vigorous incidents, often 
blended with a play of fantasy equal to Hawthorne's, 
and they do not fail to carry the interest of the reader 
to a fitting climax. They will appeal to lovers of 
literature by the choiceness of their wording, by the 
simple directness of style, the delicacy of pathos and 
humor, and the sympathetic human quality that 
pervades even the exquisite descriptions of nature. 
Miss Lagerlof views her scenes and incidents through 
the mind of some one present on the scene, and this 
point of view subtly impressed upon her descriptions, 
gives value and interest even to the slightest details. 
The translation is by Mrs. Pauline Bancroft Flach, 
whose former translations from Miss Lagerlof, have 
met with so much favor in America and England. 


Seldom has the genius of any poet lent itself so 
charmingly to interpretation as that of Elizabeth 
Barrett Browning, and the Study of her Life and Art, 
written by Lilian Whiting, owes much, as the writer 
herself insists, to a series of fortunate circumstances. 
For two summers Miss Whiting lingered in Florence, 
held under its spell of enchantment, amid the scenes 
which Mrs. Browning had known and loved ; visiting 
the old gray church of San Felice, on which the win- 
dows of Casa Guidi looked ; watching the sunsets from 
the heights of Bellosguardo, where Mrs. Browning's 
dearest friend, Miss Blagden, lived, and which is in- 
troduced in ** Aurora Leigh”; and in Rome, Venice, 
and England, Miss Whiting followed the traces of 
Mrs. Browning's haunts and wanderings. There was, 
indeed, a kind of occultation of happy conditions that 
revealed to the writer phases of Mrs. Browning’s in- 
timate life that have not heretofore been chronicled, 
and if love gives insight, Miss Whiting may have 
gained some aid of this nature from her life-long de- 
votion to the poetry of Mrs. Browning, which she 
has felt to be more potent in its influence than has 
been fully realized. The most spiritual of poets, 
Mrs. Browning has also a philosophic breadth and an 
intellectual vigor that richly repay study. 

The book is divided into five chapters, entitled : 
Living with Visions: ‘Summer Snow of Apple 
Blossoms * ; Music-flow of Pindar; Friends in the 
Unseen. — Loves of the The Prefigured 
Friend; Vita Nuova; «One day, my Siren.” —In 
that New World: Pisa and Poetry; In Casa Guidi; 
Florentine Days; Walter Savage Landor. — Art and 


Poets : 


1INVISIBLE Links. By Selma Lagerléf. ‘Translated from 
the Swedish by Pauline Bancroft Flach. Little, Brown & Co., 


Boston, 1899. Cloth, $1.50. 


2A Stupy oF ELIZABETH BARRETT BROWNING. By Lilian 
Whiting. Little, Brown & Co., Boston, 1899. Cloth, $1.25. 
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Italy: Individuality of Character; The Clasped 
Hands; Kate Field’s Records; Mrs. Browning's 
Death. — Lilies of Florence: Poetic Rank ; Spiritual 
Laws ; Modern Scientific Thought; The Consecra- 
tion of Genius. 


NEW LAW BOOKS. 
Law OF EVIDENCE. By 
Sixteenth edition, 


A TREATISE ON THE 
Simon GREENLEAF, LL.D. 
revised, enlarged and annotated, vol. I, by 
JouN Henry Wicmorg, and vols. II and III by 
Epwarp A. Harriman, both professors of law 
in the Law School of Northwestern University. 
Little, Brown & Co., Boston, 1899. ‘Three 
vols. Law sheep. $15.00, met. 


No work seems to hold its own as the standard 
authority upon the subject of which it treats as does 
* Greenleaf on Evidence.” Edition after edition has 
testified to its superlative worth, and now comes the 
sixteenth edition by two of the best-known authorities 
on the law of evidence in the country. This new 
edition is an advance on its predecessors in every de- 
sirable particular. Vol. I alone contains about 7,000 
new cases, and 249 pages more of closely set type 
than the fifteenth Many of these cases 
being cited several times under different heads makes 


edition. 


the increase in the number of citations at least 9,000, 
and the fuller page of the sixteenth edition makes the 
Mr. Wig- 
more has worked upon the following plan: The first 
and most important innovation has been to put the 
statements of all the law in the text. This will com- 
mend itself to every man who has in former editions 


increase in the contents about one third. 


been obliged to read the notes with care lest law 
later than that of the text might there be found. In 
making this great change and improvement, care has 
been taken not to confuse the original work of Pro- 
fessor Greenleaf with that of the editor, but in all 
cases it has been carefully distinguished. In previous 
editions much of the late law was scattered through 
the notes. Now the text states the law fully and 
completely, the notes giving full references to the 
authorities on which the law rests. He has brought 
the citations down to date, as well as added exten- 
sively to the older citations, and on a very large 
number of topics has given practically all the cita- 
tions as a result of long search. Where the point is 
a matter of controversy he has endeavored to put in 
all citations, on both sides, realizing that a lawyer 
prefers to have all the cases in his own State, rather 
than a few cases analyzed in full but not touching the 
rulings of his own Court. Many new sections of text 
have been written, and old sections extended, not 
merely by bringing up the: law of the notes, but by 
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introducing new material where advisable. This 

shows in almost every chapter. Three entire chap- 

ters have been added, dealing in part with matters 
formerly treated in brief editorial notes, but chiefly 

with matter wholly new. These are Chapter IV, 

Real Evidence; Chapter V, Relevancy, Circumstan- 

tial Evidence; Chapter XI, Exceptions to the Hear- 

say Rule, Regular Entries in the Course of Business. 

None of these chapters have had before more than a 

few brief sections with a few pages of notes. — In 

vols. Il and III, which treat of the Evidence Re- 
quisite in Certain Particular Actions and Issues at 

Common Law, and of Evidence in Criminal Cases, in 

Equity, in Admiralty, and in Courts-Martial, Mr. 

Harriman’s work has been directed to the notes, 

which have been very carefully revised, and much en- 

larged and extended, both by the citation of late 
cases and the addition of new material showing the 
changes and developments of the law. The editor 
has consolidated his notes with those of Greenleaf 
and the editors of preceding editions, formerly in two 
series, and in the sixteenth edition, notes, comments, 
and citations to explain and reénforce Greenleaf’s 
statements of law, are properly grouped under one re- 
ference on each point. The notes of the author and 
of the subsequent editors are carefully distinguished 
by brackets, but are arranged in logical sequence, 
and give a homogeneous annotation of the original 
text to the present time. A separate Table of Cases 
accompanies each volume, and Vol. III contains an 
exhaustive Index of the whole work. The best 
eftorts of printer and binder have been called upon 
to codperate with the editors in giving to Bench and 

Bar the most useful, complete, and convenient book 

on the subject. 

THe Law or PrivarE CompPaNigs, relating to 
business corporations organized under the gen- 
eral corporation laws of the State of Delaware, 
with notes, annotations and corporation forms. 
By J. Ernest Smiru. T. & J. W. Johnson & 
Co., Philadelphia, 1899. Paper. $1.50. 


The General Corporation Law of Delaware, approved 
March 11, 1899, being fully as liberal as those of 
its sister State, New Jersey, there can be no doubt 
that Delaware will henceforth take a prominent part 
in the formation of new companies. In this work of 
Mr. Smith’s the full text of the law is given with ex- 
tensive annotations and over a hundred forms. 


Sratrutory Torts In MASSACHUSETTS. By WATER- 
MAN L. WiLuiaAMs of the Suffolk Bar. Little, 


Brown & Co. Boston, 1899. Cloth. $2.00, 
net. 





Every Massachusetts lawyer will be interested in 
this work, which covers important points arising in 
the practice of every lawyer in the State. The stat- 
utes covering questions of damages for personal in- 
juries are carefully considered and the cases arising 
under them critically analyzed are discussed with full 
references and citations. The table of contents is as 
follows: PART I. The Liability of Municipal Corpo- 
rations. PART II. The Liability of Owners or Keep- 
ers of Dogs. Part III. The Liability of Common 
Carriers of Passengers. 1. Steam Railroads; 2. Pro- 
prietors of Steamboats, Stage Coaches, etc. ; 3. Street 
Railways. Part 1V. Liability of Employers. Part 
V. Liability of Other Persons and Corporations. 
1. Telegraph Companies: 2. Gas and Electric Light 
Companies; 3. Persons and Corporations in General. 
APPENDIX A. Public Statutes, ch. 17-22. 
Act 1887, ch. 270 as amended. APPENDIX B. De- 
velopment of Statutes. Index. 


2, SS. 


PROBATE REPORTS ANNOTATED. Vol. III. Con- 
taining recent cases of general value decided in 
the Courts of several States on points of Probate 
Law. With notes and references. By FRANK 
S. Ricr. Baker, Voorhis & Co., New York, 
1899. Lawsheep. $5.50, mez. 


We have already spoken in terms of high com- 
mendation of this series of reports. To the prac- 
titioner in the Probate Courts it is invaluable. The 
cases are selected with admirable judgment and the 
notes and references unusually comprehensive and 
satisfactory. In the present volume some hundred 
cases are reported, covering a wide range of subjects. 


AMERICAN BANKRUPTCY REPORTS ANNOTATED. 
Vol. I. Reporting the Bankruptcy Decisions 
and Opinions in the United States of the Fed- 
eral Courts and References in Bankruptcy. 
Edited by Wm. MiLter Co.iier. Matthew 
Bender, Albany, N. Y., 1899. Law sheep. 
$5.00. 


Up to this time no attempt has been made to pub- 
lish all the opinions delivered in connection with 
Bankruptcy decisions, and Mr. Collier, appreciating 
the needs of the profession in this direction, has un- 
dertaken the collection of all decisions of both the 
judges and referees. Full and valuable annotations 
accompany the report of each case and to those en- 
gaged in Bankruptcy cases this series of reports will 
prove of great assistance. Itis the intention of the 
publishers to continue the series by advance sheets 
which will be consolidated into bound volumes as 
rapidly as the cases accumulate. 
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AMERICAN PracTICE Reports. Vol. I. Official 
leading cases in all State and Federal Courts, 
annotated and systematically arranged so as to 
include in the table of cases of each State, its 
reported, cited and digested practice cases. 
Cuares A. Ray, ex-Chief Justice of the Su- 
preme Court of Indiana. Washington Law 
Book Co., Washington, D. C. Law sheep. 


Statistics for a single year show that the total re- 
verses in all the State courts of last resort upon pro- 
cedure points alone are 38 per cent. Impressed by 
the large proportion of cases lost through the failure 
of attorneys to draw the pleadings so as to present 
the true merits of their cause or the proper matter of 
defence, Judge Ray has inaugurated this series of re- 
ports, hoping thereby in some measure to lessen the 
delay in the administration of justice to litigants, and 
to make it possible for lawyers to win all their meri- 
torious cases, instead of losing thirty-eight out of one 
hundred. The object is praiseworthy, and this series 
of reports will afford great assistance to the practitioner 


} 


upon all points of procedure. We commend the work | 


to our readers as one admirably adapted to the 
lawyer’s needs. 


NOTES ON THE UNITED STATES Reports. Vols. I 
and II. 
points determined in the decision of the 
Supreme Court. With notes and citations. By 
WALTER MA.ins Rose of the San Francisco 
Bar. Bancroft-Whitney Co., San Francisco, 


1899. Law sheep, $6.50 a vol. 


We have in this work of Mr. Rose a publication 
which should prove of inestimable value to the legal 
profession. 


A brief chronological digest of all | 


As to its scope and the method of its | 


preparation, we quote from the author’s preface. 
“Broadly speaking, it consists of two classes of 
matter: first, chronologically arranged syllabi of all 
points of law determined in the Supreme Court 
decisions; and, second, notes appended to each 
syllabus, based upon and collecting all the subsequent 
citing cases pertaining thereto. These citation notes 
are prepared by the editor from complete numerical 
tables of citations, which disclose as to each case all 
the subsequent cases in which it has been cited in 
the Supreme Court, the intermediate and inferior Fed- 
eral Courts, and the courts of law of last resort of all 
the states of the union. Proceeding upon the theory 
that the profession wants something more than bald, 
unclassified, numerical tables of citations, the notes 
aim to present a complete citation information re- 
specting each case in the most orderly and available 
form ; and to that end the citing cases are so classi- 
fied and described as to show the points to which 
they cite, their nature, their application of the cited 
principle, and their general effect.” 

The series is to be completed in ten volumes. 
We commend it to our readers, and advise them to 
examine the volumes for themselves. A _ careful 
inspection will demonstrate the great value and utility 
of the publication, which is destined, as we believe, 
to attain the greatest success of any legal work of 
recent years. 


NEW LAW BOOKS RECEIVED. 


AMERICAN SraTE Reports. Vols. 67 and 68. 
Bancroft-Whitney Co., San Francisco, 1899. 


COMMENTARIES ON THE LAW OF PRIVATE CORPORA- 
tions. Vol. VII. By Seymour D. THompson. 
Bancroft-Whitney Co., San Francisco, 1899. 
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